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At roughly the same time that economics made 1ts way into legal
scholarship, 1t also entered political science, to which it introduced the
powertul metaphor ot the political marker in which laws and other govern-
ment actions are goods that are bought and sold like any other commodiry.
A number of ideas followed. Individuals bound together by mterest and cir-
cumstance overcome the free-rider problem and form mterest groups that
disproportionately influence legislation at the expense of the unorganized
public. Officeholders maximize their chances of reelection by destening po-
litical institutions-——congresstonal committees, voung rules, couits, agen-
cies, parties—that shield incumbents against challengers. Candidates for
public office compete for votes by adopting positions as close as possible to
the atritudes of the median voter. These and related msights make up the
scholarship known variously as public choice, positive political theory, and
political economy.

Law and politics have a deep and intricate relationship, and for that
reason one might have predicred that the economic analysis of pelitics and
the economic analysis of law would converge. Instead, the two fields of
scholarship have traveled on separate paths, usually parallel and ravely inter-
secting. Political scientists have focused on how the power and preferences
of constituents and the political environment determine political out-
comes—legislative deals, agency projects, and other government actions.
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They also have explored how political actors design mstitutions in order to
influence political outcomes.!

Legal-cconomic scholars focused initially on private law. They tried to
understand the hehavioral eftects {and, from a normative perspective, the
efficiency and distribunive ettects) of strict liability versus negligence, expec-
tatton damages versus specific performance, and property rules versus liabil-
1ty rules. They examined the etfect of alternative bankruptey systems on the
cost of credit and the impact of tender offers on the management of corpo-
rations. They focused more on iteractions among individuals than on the
relationship hetween citizens and government. And when they turned their
attention to the government, they were always interested first m the
courts—the effect of courts on the law, the relationship between the courts
and other hranches of government, the ways that courts interpret statutes
and common law precedents,

This lack of contact between the literatures should not be overstated.
Many legal scholars contributed to the political science literature,” and
many lawyers have nmported insights from the political science literature. A
few examples of the importation are relevant to the present discussion.?
First, legal scholars have for 1 long time thought ot judges as enforcers of
legislative deals, and argued abourt the implications—some taking the post-
ton that judges should entorce the deals as written, others that they should
enforce them in a way that frusrrates interest groups (Landes and Posner
1975, Easterbrook 1984; Macey 1986) This lirerature rakes as its starting
point the public chotce msistence on the influence of interest groups m
determining political outcomes.

Second, legal scholars have ottentimes analyzed particular statutes in
public choice terms. Securities faws prevent new investment firms from
challenging entrenched mmvestment banks (Mahoney torthcoming). State
takeover statutes retlect the political power of managers and directors of
local corporations (Romano 1987). Bankruprey law transfers resources from
debtors and creditors to well-organized bankrapeey lawyers and judges, from
unsecured creditors to secured creditors, and from tuture debtors to existing
debtors (Posner 1997). Credit regulations rransfer resources from poorly or-
ganized creditors to well-organized creditors (Letsou 1995). Health statutes
transfer value from regutated mdustries ro unregulated industries (e.g.,
Miller 1989).# Provisions of the tax code retlecr the relative power of inter-
oot groups (Rom 1988). The theme of these case studies s that starutes

rarely generate value for the pablic in an uncomplicated way, or represent

I For surveys, see Wemnpast 1996, Al and Alesima 1996

2 B, Tulluck 1967, Posner 1973, more recently, McChesney 1997

3 For a turther discussion ot the influence ot public chorce on legal scholarship, see
Farber and Frickey 1991

4 Muller (1989 <hows how rhe dany mdusery lobbied successtully tor anti-margarine
legislarion
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simple compromises between classes of interests (debtors versus creditors,
capital versus labor); instead, rhey transfer resources from unorganized indi-
viduals and firms to organized groups, and often these transters take rhe
form of wasteful rules or programs that conceal the existence of the transfer
from the public.

Thurd, recently legal scholars have jomed political scientists 1n exam-
ining how alternarive pohitical institutions influence the behavior of judges
and legislators. Eskridge and Ferejohn (1992) explore the jomnt intluence of
preferences and institutional constraints on legislative outcomes. The power
of the president’s veto to influence legislation depends on the distribution of
prefercnces among the House. Senate, and prestlent, and crucially, on the
location on the preference distribution ot simple and veto-proof majorities.
Eskridge (1991) argues that the Supreme Court’s staturory inteipretation
decisions are mfluenced by the Court’s fear of bemng overt.dden by
Congress.’

Even acknowledging these points of contact, exchange between legal
scholars and political scientists has been less than one might have predicted
at the dawn of law and cconomics and public choice. There are probably
many reasons for this state of affairs, but one 1~ certainly that when lawyers
think about ssues of government organization —the focus ot pohtical scien-
usts— they usually think about these 1ssues through the lens of constitu-
tional or adminwstrative law. A lawyer s less interested i the optimal
degree of federalization than 1 the federalism constramts in the U.S. Con-
stitution. The lawyer 1s less interested m the oprimal size of government
than in the limits on size imposed by the Constitution. The Tawser s not
interested in the way Congress organizes itself into commutrees, or the wav
it chooses among voting rules, or supervises agencies, unless these actions
impinge on constitutional constraints like the separation of powers. The
reason tor this way of thinking s that constitutional faw 15 a prestious,
preeminent arca of law scholarship, driven in part by the percerved abihity of
law professors to intluence the Supreme Court as advocates and as scholars,
and driven as well by the historical lawyerly preoccupation with rhe func-
tioning of courts, which enforce the Constitution, rather than ot legisla-
tures, which stram agamst constitutional ferters.

Tradicional constitutional law scholarship s doctrinal, philesophical,
and historical. Doctrinal scholarship shows that apparently disparate cases
fit undeilying patterns, and asserts that these patterns retlect principles of
constitutional law and exert conrrol over future disputes. Philosophical
scholarship provides moral justifications tor central tearures of constitu-
tional law, such as judicial review; or for particular judicial pracrices, hike
respecting original intent when reviewing statutes; or for the outcomes of
particular cases. Historical scholarship uncovers the mtentions of the

5 Sce Esknidge and Ferejohn (1998) tor 2 wsetul survey
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Jdrafters of the Constitution and tts amendments, and shows how the mean-
g of constitutional provisions changes over time. Most constitutional
schotarship draws on ali three elements m an unapologetic ettort 1o per-
suade the Supreme Court or, i any event, the community of constitutional
scholars, that particular judicral practices and case outcomes are constitu-
tionally compelled.

These practices, unlike those in many other areas of scholarship, will
not exhaust themselves anytime soon; they are nourshed on the never-end-
ing stream of disputes that flow to the Supreme Court. There 1s thus no felt
need for new sources of tnsight, and constitutional law scholars 1gnore a
large emprrical political science literature rhar challenges their assumption
rhat courts dectde cases on the basis of doctrine and principle {(for example,
Speath and Segal 1999; Epstein and Knight 1998; Baum 1997). Given this
state of affarrs, economucs has no obvious role in constitutional law. One
mighr think that constirutional law scholarship s trite, or dull, or futile, but
11 does not tollow thar an economic analysis of constitutional law can shed
any more light on the concerns that motivate that scholarship.

But that s not the position taken by Robert Cooter in his book, The
Swrategie Consutution. Cooter argues that the economic tools wielded by po-
htical scientists have rnich, unexplored applications to constitutional Law. He
argues that constitutional lawyers have focused too much on philosophy,
interpretation, and history, and not enough on the basic strategic problems
that constitutions are designed to solve. Economic analysis of  these
problems, Cooter argues, would make an important contribution to consti-
tutional scholarship

To be clear about Cooter’s contribution, let me distingush constitu-
tional questions and “public policy” gquestions. Constitutional questions fo-
cus on the structure of government—the distribution of power, the
hierarchy of authority, the elements of the power-wielding msticutions, the
determination of the occupants of offices, and so torth —rather than on how
government ~hould exercise whatever power the Constitution gives 1it. How
the government should exercise 1ts power 15 a question of publhic policy. As
the ticle of his book indicates, Cooter 18 not mterested in determining the
desirable environmental or crime policy; he 1s interested m how the govern-
ment should be designed so that 1t will choose to implement the Jdesirable
environmental or crime policy.” Cooter hopes to open the eyes of constitu-
tional law scholars to the opportunities offered by public choice and positive
political theory.

6 As 1 note below, many questions of structure need not be constirutional; tor example,
a government could 1 principle he given the power to tederalize or centralize itself, just as a
large corporation could spin otf divisions and small corporations can merge into a larger
ontity
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I. AN OVERVIEW OF THE STRATEGIC CONSTITUTION

The Strategic Consutution 1s a straghtforward, 1f occastonally quirky,
textbook. It has a nice logical seructure, mostly, though it 15 odd to find the
discussion ot efficiency concepts in a chapter on voting and the presenta-
ton of the agency model in a chapter on adiministering, a narrower concept.
le starts by discussing the basic processes of political action: voting, bargain-
ing, and agency. It then moves to the division ot sovereignty into imdepen-
dent governments: whether there should be many governments or few;
whether governments should be local or natonal; and whether govern-
ments should delegate to agencies, and how. The book also analyzes the
division of governments into separate branches: whether there should be no
branches or many; how labor should be divided among the branches; and
how the branches can be prevented from poaching on cach other's rurtf.
There 1 also a discussion ot rights, tocusing on property rights, speech
rights, and civil nights. Later sections of the book butld smoothly on earlier
sections, reinforcing the earlier learnmg and showing the many ways 1n
which 1t can be extended.

The theme of the book 1s that selt-interested behavior by citizens and
their representatives creates political problems that can be solved or miti-
gated through insticutional desten. These political problems-—“palitical fail-
ure” in the jargon of public choice scholars (but not Cooter), by analogy to
market tailure-—are government actions that are inefficient. A commmon ex-
ample s the policy of creating price supports for crops, which are Pareto
interior to cash transters to farmers. If the government switched tiom price
supports to sufficiently generous cash transfers, then the tarmers would be
no worse off, while the market mn farm goods would be less distorted, and
consumers would be better off The failure to switch from price supports to
subsidies 1s a political failure. Norice that this view takes the political power
of farmers as a given, and docs not assume that transters to farmers are
objectionable.

Another theme of the public choice literature, noted above, 1s that
well-otganized interest groups lobby legislatures tor laws that transfer re-
sources away from the public. Through campaign contributions, the organi-
zation of voters, the provision of information and advice, and the implicit
promise of well-paying positions after government service 1s over, interest
groups extract legislative and regulatory concessions that the public, unor-
ganized and 1gnorant. does not discover and so cannot punish at the voting
booth. Political failure occurs because the interest groups “pay tor” laws that
benefit them less than they harm the public.

Cooter explores these and many other topics, including the hypothesis
that party platforms converge to the sentiments of the median voter; the
problem of vote cycles, where policy A Jefeats B, B defeats C, and C defeats
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A; the economic approach to bargaining, and its application to coalition
government; the principal-agent model and its application to (among many
other things) the delegation of power to agencies and judicial review; the
tradeofts among different voting rules, like unanimity and majority rule; the
practice of creating separate governments (like school boards) with author-
ity over discrete areas of admunistration; the behavioral consequences of
hlock grants and matching grants; the Tiebout theorem, which states the
conditions under which competition among local governments leads to effi-
cient production of local public goods: referenda; the regulation of agency
hehavior through the use of procedural rules; the costs and benefits of sepa-
rating the legislature, executive, and judiciary; the economic theories of
property rights and racial discrimination; and much more. Interspersed
throughout are both real world and fancitul examples, a smattering of his-
rory, some nods to political philosophy, and comparisons to non-American
government institutions such as the British Parltament and the European
Union.

This is done well, but it should be obvious that Cooter cannot, and
does not, treat any of these topics in depth. At his best Cooter gives readers
the essential msight, and this 15 enough to draw them n, stimulate their
curtostty, get them thinking about their own applications, and lead them to
further research. But he has some lapses.

One problem 15 that when complex topics are not treated in depth,
writing can become abstract, banal, or opaque. For example, Cooter spends
three paragraphs on whether 1t makes sense for governments to “enforce
cwviliry,” by which he appears to mean enforcing morals laws rather than
merely preventing harms (pp. 320-21). Shades here of the great conflict
hetween Mill and Stephens, but Cooter’s conclusion 1s lame:

Apparently polirical philosophers and many citizens think that
the state should do much less to cultivate moral consensus than it did
in the past. Perhaps the state should provide a framework to prevent
one person from harming another, then let the economy and morality
look after themselves. [n much of the world, the mercantilist spirit has
declined in economics and morality. (P. 321)

This queasy semi-normative/semi-positive statement about other people’s
possible beliets also gives you a flavor of the raggedness of the writing in
some places, and Cooter’s occasional tendency to toss together a salad of
philosophical, historical, and economic 1deas without explamning them or
relatimg them to each other.

Or consider Cooter’s comparison of what he calls the “wealth-maximiz-
ing” state and the “welfare-maximizing” state. The former uses cost-benefit
tests to cvaluate projects and does not redistribute wealth. The latter also
redistributes wealth using taxes and transters on the basis of the supposed
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declining marginal utility of income. Cooter concludes that in “practice, the
state thar adopts the public goal of maximizing welfare reduces the auton-
omy ot citizens below the level achieved by maximizing wealth” (p. 268).
This waffle among the normative, positive, and empirical is supported by
netther theory nor evidence. No doubt people have different intuitions
about these matters, but the widespread intuition rhat poverty impinges on
autonomy more than moderate taxes on high incomes cannot be Jismissed
out of hand, and if Cooter disagrees with it, he should explain why. Here, as
in the first case, he falls otf the wagon and indulges himself with normative
analysis though he maintains the pretense of empiricism.

These lapses are rare tor such a large and ambitious book. But the book
has another problem that s more general. That 1s the problem of scope and
theme.

The ntle of the book suggests that the book is about the rational
choice theory of constiturionalism. The question s why the government
should be constrained: what constitutional rules best prevent polirical fail-
ure! But most of the book does not deal with this question. The passages on
constitutional rights focus on policy questions <uch as the desirability of
taxing pornography or subsidizing the purchase ot houses by mimorities, and
they say little about why constitutional rights should constrain the govern-
ment from taking actions that constrain speech or benefit or haim racial
groups The discussions of federalism, administration, and separation of
powers are most naturally mterpreted as advice to a government about how
to organize itself rather than advice to a constitutional assembly about how
to constramn the government that 1t creates. Understanding the costs and
benefits of alternative nights regimes and alternative governmental struc-
tures 1s of course a necessary part of answering the constitutional question of
why the government should be constrained in these respects, but a complete
answer would explain what goes wrong when the government has the abilicy
ro do whatever 1t wants.

Another possible theme of the book 1s the rational choice theory of
political organization In this frame of reterence, the advice s broader, di-
rected not only to constirutional assemblies bur to existing governments
that might want to reorgamize themselves. But if this s the purpose of the
book, 1rs challenge ro constitutional scholarship 1« weaker and 1ts reason tor
bemg becomes obscure. Why <hould constitutional or legal scholars be 1n-
terested i questions of political organization? Why not leave these ques-
tions to political scientists! The book invites legal scholars to cross the
disciplinary boundary and start writing pohtical science without explaining
what would be gained from merging the disciplines.

It scems likely that Cooter began the book with the first theme in
mind but found himself pursuing the second. The book begins by criticizing
traditional  censticutional  theory  for  being  overly  concerned  with
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interpretative issues and philosophical details (p. 3). It promises that a ra-
tional choice focus on consequences will improve constitutional theory. But
then the bulk ot the book turns out to be political and legal advice, not
constitutional advice. Cooter Joes not respect the line between constitu-
nional theory and public policy, and this faillure 15 an interesting puzzle,
worth pondering. To pursue this theme, [ examine i more detail two gaps
in Cooter’s book: constituttonal rights as constramts on government action,
and the “supply side” of constitutional law

II. WHAT ARE CONSTITUTIONAL RIGHTS?

Constitutional rights differ from ordinary rights. A legal right to prop-
erty entitles individuals to government protection from atrempts by other
individuals to take or destroy ther property. A constitutional right to prop-
erty means that the government cannot take or destroy individuals’ property,
and 1f 1t does so, in 1deal circumstances property owners may obtain a rem-
edy from one of the government’s arms, the judiciary. Ordinary rights pro-
tect mdividuals from other individuals; constitutional rnights protect
individuals from government. An economic theory of ordinary rights ex-
plains how alternative rights affect the distribution of wealth or solve mar-
ket failures. An cconomic theory of constitutional rights explamns how
alternative rights solve political failures.”

This 1s easy enough to say, but constitutional rights are puzzling for the
rational choice theorist, as an example will demonstrate. Consider an indi-
vidual whose use of his land pollutes a river. The public policy question is
whether taxation or some other torm of regulation 1s a justified response,
and this question the economist 15 prepared to answer. The constitutional
question is whether giving the government the freedom to tax or regulate
this property owner and similar owners—which is probably the correct re-
sponse on public policy grounds—would result 1 a political failure, the fail-
ure by the government to tax or regulate the owner in the right way. The
constitutional question is at first sight puzzling, because by hypothesis the
government has good reason to regulate the landowners; if so, why take this
power away’

One possibility, a possibility that Cooter hints at but does not analyze
in detail (pp. 272-73), is that 1n rhe absence of a right to property, the
government will not engage in efficient pollution regulation but mnstead
transfer resources from some individuals to others. If the government rou-
tinely engages 1n such transters, and does so in order to reward its supporters

7 My distinction between constitutional and ordinary righes 15 very rough. The Thur-
teenth Amendment bestows a riwht that 15 good agamnst both governments and private (-
zens. And a citizen might have o nght agamst o government that fails to protect the
ndvidual’s ordinary nights But the distimetion s clear enough tor present purposes.
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and punish 1ts opponents, then individuals will devorte all therr time to lob-
bying the government to let them keep their property or take someone
else’s, and such rent-seeking behavior 1s wastetul, mefficient, 1in the clear
sense that nearly everyone would be better off if no one engaged in rent
seeking.®

The problem with this argument is that concerns about rent seeking
could justify a prohibition on all regulation, good or bad. Consider again a
plan to regulate people who pollute a river. If a person’s “property right”
includes a right to pollute the river, then the rent-seeking theory mplies
that the government should not be able to prohibir the pollution, at least
not without compensating the polluter. Burt how does one determine
whether the person has that property right in the first place? It the property
right 13 ttself a matter of government determunation, then people will rent
seek about that. If the property right 1s determied by judges, then rent
secking will be displaced into htigavion. It hitigation 15 pomntless because
judges can be predicted to apply a cost-benefit analysis, then democratic
decision making is replaced with judicial fiat, and citizens’ interests and val-
ues are replaced with a controversial normative theory based on a stylized
and widely criucized procedure for aggregating preferences. Rent seeking
disappears, buz so does government—both in the sense of democratic partic-
ipation in the determimation of policy and in the sense of the freedom to
choose policies that reflect values other than those incorporated in cost-
benefit analysis (cf. Farber and Frickey 1991).

Cooter offers a narrower but related argument for constitutional rights
in a discussion of the just compensation requirement of the Fifth Amend-
ment. He argues that in rhe absence of just compensation, politicrins would
take large amounts from a few people rather than taxing many people, while
1t is familiar that low taxes imposed on a large base distort behavior less
than high taxes (or takings) imposed on a narrow base (p. 288). This s
shghtly different from the rent-seeking concern; the concern is instead that
in the absence of constitutiondl restriction, mefficient transters would oc-
cur. But more needs to be saud. If politicians target individuals randomly,
then people would buy msurance agamst takings, and so a wide base would
be effectively created through private contracring. The real concern is that
politicians will target their enemies, or the enemies of their supporters, or
unpopular groups. The just compensation requirement and the public use
requirement (p. 289) make 1t difficult tor politicians to transfer wealth from
their enemies to their friends.

But this is not the end of the analysis. Politicians do not pay takings
compensation out of their own pockets; they pay out of general revenues.
The takings rules do not prevent politicians from imposing high taxes on

8 Most notably Richard Epsteny has advanced this view See Epstem 1985 Arancon,
Gelhorn, and Robinson (1982) make 1 similar argument abour the delegarion doctrine
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everyone, then redistributing revenues to political supporters in the form of
grants, tax breaks, or narrowly directed projects. Implicit in the theory ot
takings 1s that governments would have more trouble making such transfers
in this way than by taking property from unpopular individuals (Farber
1992; Levinson 2000).

[t 1s not clear why this should be so. Perhaps raising taxes and then
making grants are more visible to the public than a taking 1s, and so the
public s alerted that the government 1s up to no good, and can object. The
Constitution insists that public actions be visible in order to mobilize public
opposition to inefficient transfers. But this argument raises more questions
than 1t answers. It remains puzzling why the public would care if just a tew
people were being forced to pay for programs that benefit everyone else;
whether the public can be made to pay attention to political shenanigans
that 1t would otherwise ignore; and why a constitutional rule would be nec-
essary when a public that seeks transparency has every incentive to demand
laws that require it. A contrary view 1s that either government can be
trusted to act properly, in which case constitutional rights are idle, or it
cannot be trusted to act properly, in which case constitutional rights, even
if properly enforced by courts, are either too weak to restrain the govern-
ment or 5o strong that government 1s put in the hands of the judiciary,
which itself ought not to be trusted. If this contrary view is correct, then
public choice can offer little to the constitutional law literature.

Cooter’s discussion of free speech suffers from similar problems. He ar-
gues that a constitutional guarantee of free speech is justified because such a
guarantee maximizes the value of speech. He notes that speech transmits
ideas, ideas are public goods, public goods are already undersupplied because
suppliers do not benefit from the positive externalities, and any legislation
that restricts such speech necessarily reduces the (already suboptimal) sup-
ply (p. 311).0

This argument is unsuccessful, and not just because 1t is wholly conjec-
tural. Lots of speech is bad, including pornography, incitements to violence,
disclosure of bomb recipes, and revelation of trade secrets. It 1s possible that
if the First Amendment were abrogated, and the government regulated
speech on a cost-benefit or pragmatic basis, more good speech and less bad
speech would be supplied. Britain has no constiturional guarantee of free
speech, and it has stricter libel laws than the United States does, but 1t 1s
hard to argue that more “good” speech occurs in the United States than in
Britain. ¥

But the importanr reason that Cooter’s argument fails is that it 15 not
about constitutional law at all. It is a public policy argument rhat certain

9. Farber (1991) makes a similar argument.
10. Observe also that clean air and national defense are public goods but there 15 no
constitutional obhigation to regulate pollution or establish a military
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kinds of speech not be regulated because of their positive externalities.!! If
speech is valuable and the political system works well, the government will
encourage good speech (for example, with copyright law) and discourage
bad speech (pornography law). Cooter needs to explain why a constitu-
tional right to free speech exists, a night that appears to prevent legislatures
from evaluating and regulating most kinds of speech, and courts trom mak-
ing cost-benefit judgments when evaluating government actions that inter-
fere with speech.

Cooter’s constitutional analysis of free speech, such as it 1s, 15 hardly a
paragraph long. He mentions that the right to free speech 1s necessary be-
cause “abridgment of political speech undermines democracy by diminishing
political competition” (p. 312} Thus is finally a constitutional argument be-
cause 1t asserts that free speech prevents political failure. But like Cooter'’s
constirutional argument about takings, his constttunional argument about
speech is inscrutable. Regulating speech might enhance political competi-
tion—by giving opportunities to people who are usually silenced, by reduc-
ing the nfluence of deep pockets, and by removing from political debate
arguments that cause turmoil rather than deliberation. Alternatizely, gov-
ernments might find 1t in their interest to preserve freedom of speech rather
than silencing its critics, in which case a constitutional right backed by
judicial review is unnecessary. This is the experience in Britain. Cooter does
not defend his constitutional argument against these well-known
objections.

The strange fact is that this book on constitutional law neglects the
constitutional dimension of rights and instead treats them as matters of pub-
lic policy. Nowhere 1s this more true than in Cooter’s discussion of civil
rights. There isn’t even the pretense of a constitutional argument Instead,
Cooter discusses Becker's (1973) discrimination thests. He expluns why
Congress might want to prohibit discrnmiarion, or not, or tax it in certain
ways, but he does not explain why a constitution should constrain govern-
ment from enacting discriminatory laws.

What would a constitutional explanation look like? We can derive one
from Cooter's comments on property and speech rights. Just as property
rights expose politically motivated transfers, and speech rights enhance po-
litical competition, so do constitutional civil rights ensure that oppressed
groups participate 1n the political process. This argument might sound fa-
miliar, and that s because it is not much different trom the jurisprudence of
legal process (e.g., Ely 1980). This 1s unfortunate and odd. Untortunate,
because legal process theory is ancient history. Odd, because legal process
theory focuses on oppression ot minorities while public choice theory em-
phasizes oppression by minorities who have managed 10 organize them-
selves. Whatever the reasons for the strange convergence of public choice

11 Farber's (1991) argument appears to run into the same trouble
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and legal process—the living and the dead—it contains a warning for the
public choice theorist. In the absence of plausible public choice theories of
constitutional rights—and there are no such theories, not in Cooter’s book
one must worry that future efforts will
follow Cooter into the abyss of legal process jurisprudence. It may be that
public choice, and rational choice 1in general, have nothing distinctive to
say about constitutional rights.

and not elsewhere 1in the literature

III. HOW ARE CONSTITUTIONS ENFORCED?

The question What is the optimal consticution? 1s the motivation and
preoccupation of the hook. It can be rhought of as a “demand side” ques-
tion: What constitution would we choose 1f we had the option, and 1if we
could expect a competent and independent judiciary to enforce 1t? There 15
a corresponding “supply side” question: How can we be sure that the consti-
tution that we choose will be obeyed and enforced. Cooter devortes only a
few pages to this question.'? Yet the demand side question cannot be an-
swered 1n 1solation from the supply stde question.

Constirutional scholars have long understoad this point. The legal pro-
cess school was propelled by concern about the legitimacy and indepen-
dence of an unelected supreme court in a democratic state, and 1t supplied a
tamous answer. The political branches will respect the court as long as 1ts
actions are “neutral™ principled, apolitical, based on process rather than
substance. The thests that the Court should enforce the onginal intent of
the framers had historical antecedents, but flowered during the heyday of
legal process, because it seemed to explamn how the Court could remain
neutral despite political pressures on all sides.

No one has been happy with the legal process approach to the supply
side question. There are three reasons. First, no account of the meaning ot
neutrality has obtained widespread support. Second, the process approach
does not explamn the behavior of the court. The court has apparently made
dramatic, political interventions, and although these interventions may be
consistent with the correct conception of neutrality, few constitutional the-
orsts appear to hold this view. Even m routine cases the party of the presi-
dent who appoints a justice ts a good predictor of that justice’s vote (Spaeth
and Seeal 1999), Third, the process approach does not explain why justices
would be interested m enforaing neutral principles rather than their own

12 He brietly acknowledges the problem of entorcing the Constitution on pp - 8-9,
where he compares the Constitution to the rules of Monopoly  There 15 no sanction tor the
Monopoly player who moves seven spaces when the dice say ax, just as there s no sanction
tor «a court that refuses to entorce legitimate statures But this 15 hardly an answer ro rthe
question: People don’t cheat at Monopely because 1f they do, others won't play with them
But this logic can't be extended to polinies without considerable elaboration (sce below ).
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political commitments within the constraints tmposed by the political pro-
cess. It process theory makes overly ambitious demands on the imrellecrual
and moral resources of the justices, it cannot be accepred as a plausible
gutde ro action.

Cooter’s rational choice approach provides a tramework tor reexamin-
ing the problem of judicial independence. The rational choice framework
assumes that judges who fail 1o enforce the Constitution, or at any rate
deviate too much from constitutional requirements, will be sanctioned, or
perhaps that people who are likely to do this are nor going to be chosen as
judges 1n the rirst place.

As 1o the first claim, observe that the Supreme Court conststs of nine
people, not just one, and these people usually have diverse political commut-
ments. Further, the Supreme Court justices, while nominally protected by
renure, enjoy 1o guarantee that they will escape rebuke. Congres. and the
president not only have the authority to legislatively reduce the court’s ju-
risdiction; they also can put extraconstitutional pressure on the courr. His-
rorical examples of both means are rare but dramatic: Jackson’s refusal to
enforce Worcester v Georgta Lincoln’s suspension of  habeas corpus;
Roosevelt’s court-packing plan. If justices fear losng then power to the
other branches, thev will act with care.

It the Supreme Court secks to prevent mnterference from other
branches, 1t needs to know what behavior will call forth interference. A
violation of the original intent thesis? Bur the other branches have no rea-
son to care whether their actions violate the intentions of the framers. A
tarlure to protect a mmonry! But if the other branches wish to exploit mi-
nortties, they will not tolerate a court that protects them. A viclation of
morality? But the other branches either ace consistently wirh ther mterpre-
tation of moral requirements or have resolved to ignore them. None of these
traditional accounts of the Court’s mterpretive role seems likelv to guaran-
tee 1ty indeperdence.

These arguments, taken from the mainstream of constitutional scholar-
ship, expect teo much of the ¢ ourt and the political process, and one can
think of rwo less lotty, more realistic, strategies that the Court nught use in
order to secure 1ts mdependence. The tirst is to appeal to the publc. It the
Court has public support, then Congress and the president mav fear that it
they challenge 1ts authority, they will be sanctioned by the pubic or by
mrerest groups that rely on judicial independence. Roosevelt's court-pack-
ing plan created u public uproar because people teared excessive concentra-
tion of power 1 the executive branch and viewed the Coart as a
counterwelght.

The Court of 1937 henetited from public support despite the fact thar
many of 1ts opinions were unpopular, but o reasonable working hypothesis 1s
that a more popular Court will obtain greater public support than a less
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popular one. How does a Court acquire popularity? And in such a way that
can be explamed with rational choice?

One possibility draws on the old idea, never satisfactorily cashed out,
that the Court enforces evolving norms. Suppose that when individuals in-
teract with each other, they need to coordinate in various ways. For exam-
ple, suppose that when men and women scarch for spouses or romantic

partners, they have two basic strategies—“traditionalist,” according to

which sex is deferred until a household 1s established, and “modernist,” ac-
cording ro which sex 1s not deferred. When safe and reliable contraceptives
arc unavailable, women and men probably prefer traditionalism; bur when
they become available, both probably prefer modernism. But whatever indi-
viduals might think ideal, 1t 1s more important that they coordinate with
their partners than not—in other words, thar individuals enter relationships
with common expectations.

Game theorists model this situation as a coordination game, in which
people do better when 1dentical strategies are chosen, though one group or
the other might do hetter under different equilibria. Some people prefer
modernism, others traditionalism, but both groups prefer one or the other to
coordinarion failure.

But if norms vary by place, and change over time, then conflict will

occur. Technological change—n this case, the mvention of reliable contra-

ceptives—always spreads through society unevenly, producing variation in

social practices that are sensitive to technology. Citizens from regions with
traditional contraceptive norms come into conflict with citizens from re-
gions with modernist contraceptive norms These conflicts need to be re-
solved, but state legslatures will atrempt to enforce local norms, and
Congress may be unable to resolve the conflict by choosing one norm or the
other. One conjectures that many of the extratextual rights invented by the
Supreme Court—the right to use contraceptives, to have abortions, to vote,

to travel, to marry, and so forth—are solutions to coordination games. As
long as people pay attention to what the Court says, perhaps because they
believe that the Court can make good guesses about which norms are most
widely established, a Court’s announcement of a right 1s self-enforcing. It
will lead to more people choosing identical strategies mn anticipation that
others are doing the same.

On this view, the Court has power because, or as long as, it resolves
conflict among multiple equilibria in coordinarion games played by citizens
across the country.’? The political branches do not challenge the Court as
long as they believe that citizens respond to what the Court says. Citizens
respond to what the Court savs usually because the Court 15 right, or close
cnough ro people’s true behavior, <o that adapration in response to its

13 This idea s closest to Strausss (1996) i the constitutional hrerature See also Dos-
ner 20C0
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declarations does not produce severe dislocation. The Court has real power
because when norms are ambiguous, 1t can choose among themy; but the
power 1s limited because when norms are unambiguous, people will nor shuft
their behavior just because the Court asks them to, and the political
branches will accordingly be less deferential. Constitutional history consists
of swings between moments ot activism, when the Court rides on a reputa-
tion tor correctly dentifying norms, anticipating trends, removing ambigu-
ity, and resolving conflict; and passiviry, which occurs after the Court
suffers a blow to 1ts reputation because 1t has overreached.

Another straregy for maintaining mdependence s to exploir political
differences ainong members of rhe other branches (cf. pp. 197, 227-29).
Imagine that the Democrats control the presidency but have a slight minor-
ity in each house. Bill X passes with the help of a tew defecting Republicans.
The Court strikes down the law on constitutional grounds. The Democrarts,
the main supporters of the bill, might want ro retaliate against the Courr by
increasing its membership, stripping it of jurisdiction, or cutting its funds.
But the Republicans, including the one-time defectors, are unlikely to sup-
port this atternpt. An independent Court serves their interest in counteract-
ing the power of the Democratic president. Indeed, each party might prefer
an independent Court as a bulwark against dominance by the other parry,
even if that means that the tirst party cannot achieve political hegemony
ieself.

It this view 15 correct, the Court’s enforcement of the Constitution
depends on the contemporary distribution of political power among the par-
ties. When the government 15 unified, the Court will deter to the existing
legislature and interfere with earlier legislacion that violates the existing
legislature’s preferences. When the government s divided, the Court will be
more likely to interfere with legislation, though 1t may be careful to avoid
asserting principles that violate the preterences of both partics. There are
testable implications here (Ramseyer 1994).14

It either of these two theories are correct-—it the Supreme Court re-
tamns its power by solving coordination games or by exploiting divisions
amony the other players in the political establishment~—then two things
follow. First, constitutional jurisprudence unavoidably would contain an el-
ement of incoherence. At the same time that the tools of legal reasoning
drive the Court toward logic and consistency, the need 10 respond to shaft-
ing political fortunes and public moods drives the Court 1n the other direc-
tion. Second, many constitutional theories would become implausible.
Orngmalism waould be unsustainable excepr in the unlikely evenr thar the
public and the polifictins care about, or even know, what the framers

14 Cooter's discussion (pp. 231 34) mamly pomnts out that a Court’s power to mmple-
ment 1ty policy preferences via constitutional interpretation decreases with the case with
which the political branches and the public can amend the € onstiturion
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believed. Moral values could not be a resource for decision making except
when those moral values are widespread, but in any event the Court would
be domng empirical soctology not moral philosophy. Remedying defects in
the political process would bring the Court into conflict with the establish-
ment that draws its power from those detects. The demand side theory most
consistent with supply side realities is the old dea that the court should
enforce evolving standards, but only if those standards are widespread
enough, they are not implemented by the political branches because of po-
litical failure, and they are selt-enforcing in the manner characteristic of

solutions of coordimation games.

IV. CONCLUSION

Rational chorce offers a framework tor evaluaring an array of funda-
mental questions of political organization. Cooter’s 1s the best effort so far to
supply lawyers with the rational choice tools most useful for analyzing legal
aspects of pohitical organization.” Some of these tools may be useful for
understanding problems of constitutional law, and some interesting work is
already coming out of positive political theory, on the relationship between
the president, Congress, and the judiciary. Bur in Cooter’s hands the tools
ot rational chowee prove inadequate for dealing with consticutional righes.
One reason for this tailure may be that rational choice theory simply cannot
justify constitutional rights, and rational choice thinkers ought to criticize
them rather than defend them. But this makes rational choice, and Coorter’s
hook. ot hmited value to rraditional constitutional law scholars, who will
debate constitutional rights until the sun burns itself out.

Rational chorce may have something to offer to the supply side ques-
ron of constitutional law, a topic that 15 undeveloped m Cooter’s book.
Thinkmg about political order as an equilibrium phenomenon produces un
image of the Court as a player in o complex game, a player that maintams
its power by resolving contlict and easing coordination rather than enfore-
mg the political values of the eighteenth century or the moral deals of the
twenty-tirst. The Court, like the other players in this game, secures 1ts inde-
pendence by explotting divisions between the other branches of govern-
ment and the parties that control them, and appealing to the public when
necessary. Constirutional Tawyers may be able to use these insights because
the Supreme Court from time to time gives attention to the question of 1ts
own capactty and legitimacy, and appears to permit such considerations to
mtlucnce its decision. But a great deal more work needs to be done betore

15 Two other valuable books on the topic are Farber and Frickey 1991, which s Tess
technical, less complete abour methodology, more focused on legal problems, more phidosoph-
1cal and cutical, and a b dated, and Mueller 1996, which s not direcred to a legal audience,
but nonerheless has much of value for Jegal scholars
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one can have confidence in the value of supply side theories for understand-
mg demand side problems.

One reason why public choice has not so far shed much light on con-
stitutional problems may be that the assumption that constitutional rights

and other provisions are solutions to political farlures—the assumption thar
underlies the hterature—s 1 tension with public choice rightly under-
stood. Public choice mmphes that the Constitution itselt should be under-
stood as an outcome of a polincal game, and this suggest~ that public choice
theonsts should devote their energies to understanding the ratufication and
amendment of the Constitution m public chowce terms. If this 1s the case,
the public choice project 15 essentially historical and tt mav be that current
constituttonal problems are controlled by a document unlikely 10 provide
destrable solutions. The mterest group bargains were not made with an eve
to resolving political faddures in the distant future. Bur the morc plausible
concluston 15 that the Constirution has to be continually moditied it 1t 1s
not to be abandoned. If the Constitution has evelved over time, the original
document can have little interest for the public chonce theorist interested 1in
modern political failures except as a starting pomt that has continued to
exert influence on efforts to modify government i response to changimg
needs. It 15 this view that morivates a search for a4 model of the sup ply side of
constitutionalism, which, as I have argued, may be open 1o turther illumina-
tion trom rational choice theory.
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