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INTRODUCTION

N recent debates about the government’s response to terrorism,

and more generally about the relationship between emergencies
and constitutionalism, a prominent argument has been that mal-
functions in the political system will cause anti-terror policies to
systematically harm the interests of political, ethnic, or ideological
minorities. Of course, in a partially majoritarian democracy, mi-
norities will often lose. Yet those who advance this sort of argu-
ment have something more specific in mind. They argue that self-
interested majorities will cause government policy to provide too
much security, relative to an impartial baseline somehow defined,
because those majorities do not bear the full costs of increased se-
curity. Rather, democratic majorities partially externalize the costs
of increased security onto minorities. One proponent of the theory
explains, “as almost always happens, the individuals whose rights
are sacrificed are not those who make the laws, but minorities, dis-
sidents, and noncitizens. In those circumstances, ‘we’ are making a
decision to sacrifice ‘their’ rights—not a very prudent way to bal-
ance the competing interests.”’

Rational and well-motivated governments will provide more se-
curity as threats increase. On what grounds might one want consti-
tutional rules to block this shift? One class of arguments focuses on
the risk that governments will act irrationally, due to panic or other
decisionmaking pathologies that afflict officials or voters. A differ-
ent class of arguments, which is our sole focus here, suggests that
government will act rationally, but not to maximize the welfare of
the whole polity. Instead, these arguments suggest, government
will wholly or partially externalize the costs of security onto non-
voters or other politically unrepresented groups. The structure of
representation will thus cause government to provide too much se-
curity from the social point of view. We dub this view and its vari-
ants the “democratic failure theory.”

' Geoffrey R. Stone, Perilous Times: Free Speech in Wartime 531 (2004); see also
David Cole, Their Liberties, Our Security: Democracy and Double Standards, 31 Int’]
J. Legal Info. 290, 310 (2003) (noting a “disturbing historical pattern” of sacrificing
minority freedoms that has recurred after 9/11); Jeremy Waldron, Security and Lib-
erty: The Image of Balance, 11 J. Pol. Phil. 191, 194 (2003) (expressing a worry that
changes in security policy may “involve[ ], in effect, a proposal to trade off the liber-
ties of a few against the security of the majority”).
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On several counts, however, the democratic failure theory is
puzzling, and our aim here is to express skepticism about it. First, it
is not clear what the account has to do with emergency. The struc-
tures of voting and representation that are said to produce democ-
ratic failure are the same in both emergencies and normal times.
Perhaps the emergency causes a loss for society as a whole. But it is
still unclear why the new, post-emergency equilibrium will be rela-
tively worse for the minority than was the old, pre-emergency equi-
librium; the minority should get the same proportional slice of the
social product it had before, albeit from a smaller pie. The possibil-
ity that a majority will externalize costs onto nonvoters or other
minorities is just a general structural charge against democratic de-
cisionmaking, one that can apply at any time, not merely in times
of emergency or terrorist threat. There is little evidence and no
theoretical reason to believe that democratic failure is more likely
in emergencies. Indeed, there is some evidence that minorities fare
especially well in times of emergency, because government has
more need of their contributions. Emergencies have often been an
engine of progressive government and policy reform.

Second, just as the democratic failure theory is not really tied to
emergencies, neither does it necessarily imply that government will
provide excessive security. Political distortions may arise whenever
the majority does not bear the full costs of its policies; when this
occurs, public goods will be supplied at the wrong levels. But secu-
rity is just one public good among others. Another such good is lib-
erty, which depends upon government provision of the public
goods that protect liberty, such as law enforcement.” It is equally
consistent with the democratic failure theory that majorities will
cause government to supply excessive liberty—insufficient regula-
tion of terrorist threats—when majorities do not bear the full ex-
pected costs of terrorism, perhaps because those costs are concen-
trated in particular areas. Majorities may externalize the costs of
liberty as well as the costs of security.

The best interpretation of the democratic failure theory is that it
is not really about security policy in times of emergency. According
to this version, during emergencies, the standard approach of rep-
resentation-reinforcing judicial review applies, derived from the

?See Stephen Holmes & Cass R. Sunstein, The Cost of Rights 20 (1999).
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Supreme Court’s famous Carolene Products opinion® and the work
of John Hart Ely." Courts should presumptively require govern-
ment to proceed through general laws and policies, as opposed to
narrowly targeted ones. Government action directed against dis-
senters, the disenfranchised, or discrete and insular groups should
be strictly scrutinized to smoke out animus or opportunistic scape-
goating of ideological, political, or ethnic minorities—and this is
true in both emergencies and normal times.

We will suggest, however, that the Carolene Products framework
misfires during times of war or other emergency, whatever its value
in ordinary settings. Here, aliens and citizens present different
cases. Where resident aliens and other de jure nonvoters are con-
cerned, there is a serious problem, well-known in democratic the-
ory and elsewhere, that affects the democratic failure theory. Why
should the interests of resident aliens be included in the social wel-
fare function that, in the democratic failure theory, provides the
baseline for measuring political “distortion”? After all, many gov-
ernmental decisions affect the interests of residents of Canada or
China, despite their lack of representation in the American politi-
cal system. The puzzle is why the interests of resident aliens should
be deemed as weighty as those of citizens, while the interests of
nonresident aliens need not be. These problems exist during nor-
mal times, but are much accentuated during times of emergency,
when the status and regulation of aliens become a more pressing
problem.

Where political or ethnic minorities among the citizenry are con-
cerned, the problem of defining the scope of the demos does not
arise, but other problems remain. When faced with government ac-
tion during emergencies, the costs of the searching judicial review
recommended by Carolene Products increase, often to unaccept-
able levels. Smoking out government animus or opportunism re-
quires information the judges do not have in times of emergency;
the costs of judicial mistakes are higher, because judicial invalida-
tion of a policy necessary for national security may have disastrous
consequences; and the sheer delay created by vigorous judicial re-

* United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938).
‘See John Hart Ely, Democracy and Distrust: A Theory of Judicial Review 101-02
(1980).
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view is more costly as well, because time is at a premium in emer-
gencies. The judges know all this, which is why they defer heavily
to government in times of emergency, even with respect to policies
that democratic failure theorists find, in hindsight, to be infected
with animus or opportunism.

The upshot is that the Carolene Products approach should nei-
ther be accepted nor rejected wholesale; much depends upon the
political setting and upon the nature of the groups and interests at
issue. Emergencies strain the Carolene Products framework, and in
some places the framework cannot hold up. At the retail level, we
will propose the following views: (1) we will accept for the sake of
argument that Carolene Products is a sensible approach to judicial
review of laws affecting citizens in normal times;’ (2) we suggest
that Carolene Products cannot justify genuine heightened scru-
tiny—non-deferential review—of laws affecting citizens in times of
emergency, and that judges will predictably refuse to engage in
such scrutiny even if it were desirable; (3) we are skeptical that
Carolene Products can coherently be applied to laws affecting
aliens and other persons who are not obviously members of the po-
litical community, either in times of emergency or in normal times.
The problem of the boundaries of the political community is, how-
ever, most serious in times of emergency, where the regulation of
aliens becomes a more pressing issue.

In order to discuss emergencies and democratic failure, one
needs a definition of “emergency.” Emergencies lie on a contin-
uum, or sliding scale. At one end are routine domestic policies
adopted in peacetime, where bureaucracies churn out incremental
policy changes. Judges repeatedly see similar issues and become
familiar with the costs of blocking or permitting government ac-
tion. The stakes of particular judicial decisions are generally low.
At the other end are policies adopted in times of full-blown crisis,
when it is reasonable to believe that serious harms threaten the na-
tion, as in the immediate aftermath of Pearl Harbor or 9/11. Novel
threats, heightened public concern, and deaths arising from hostile
attacks typify these situations; the ordinary routines of bureau-

* One of us has argued that Carolene Products review should not apply even in nor-
mal times, see Adrian Vermeule, Judging Under Uncertainty: An Institutional The-
ory of Legal Interpretation 239-92 (2006), but we will bracket that broader position
here.
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cratic policymaking are suspended, and elected officials quickly in-
tervene to redirect resources and reorient policies. Time is of the
essence, and the stakes of blocking necessary government action
are possibly catastrophic. In between are situations in which gov-
ernment policy is unusually consequential for foreign policy or for
national security, but some or all of the features that describe a
full-blown emergency are absent. To defer to emergency policy,
judges need to be able to distinguish emergencies and non-
emergencies, and, although there will be hard borderline cases, es-
pecially as an emergency degrades over time, we assume that
judges can make this distinction.

The Article is organized as follows. Part I sets out a cost-benefit
baseline for security policy and disentangles some conceptual ques-
tions. In Part II, we define “democratic failure” and contest the as-
sumption, common to the theories we examine, that there is a nec-
essary link between democratic failure and excessive security. We
suggest that the democratic failure theory cannot uniquely predict
excessive government provision of security, and that self-interested
majorities may also provide excessive levels of other public goods,
including liberty. Just as political distortions in normal times cause
policy to supply inadequate regulation of firearms and other dan-
gerous goods, so too in times of emergency may political distor-
tions cause insufficient protection of minorities’ security, perhaps
by inadequate regulation of terrorist threats whose expected costs
fall disproportionately on minorities.

Parts III and IV examine two different versions of the democ-
ratic failure theory, which hold different views about the relation-
ship between democratic fatlure and emergencies. In the first ver-
sion, democratic failure is especially likely in times of emergency.
Part III questions this view. Even on the internal logic of the the-
ory, democratic failure is not more likely in times of emergency. If
the structure of voting and representation causes government to
act on behalf of a majority rather than on behalf of all, this is
equally true both during normal times and during emergencies. An
emergency is just an exogenous shock that reduces the size of the
social pie but that need not change the proportions of the pie that
are enjoyed by different groups. There is little historical evidence
that democratic failure is especially likely in times of emergency; to
the contrary, emergencies have often bettered the position of mi-
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norities, because government has greater need of their political,
economic, and military contributions.

Part IV addresses a different (and in our view better) version of
the democratic failure theory. On this version, democratic failure is
no more likely in emergencies than in normal times, but no less
likely either. The same Carolene Products framework that applies
during normal times applies during emergencies. General laws are
presumptively valid because they force majorities to internalize the
social costs of their actions, but policies or laws that target racial,
ethnic, or political minorities should be given strict scrutiny, and
are presumptively invalid.

As against this view, we suggest that the standard Carolene
Products approach comes unglued during times of emergency.
Judges face a risk of committing errors in two directions: they may
erroneously validate policies that stem from democratic failure, or
they may erroneously invalidate measures necessary for national
security. The risks and costs of the first type of error are constant
across both normal times and emergencies, but in emergencies, the
risks and costs of the second type of error spike upward. In times
of emergency, judges’ information is especially poor, their ability to
sort justified from unjustified policies especially limited, and the
cost of erroneously blocking necessary security measures may be
disastrous. Included among those costs is the cost of delay, which
amounts to a temporary blockage of new policies, and which is es-
pecially serious during emergencies, where time is critical. In gen-
eral, the difference in the stakes between emergencies and normal
times makes the limited capacities of judges decisive. Historically,
judges themselves have recognized this, remaining quiescent until
the emergency decays and passes by. In times of emergency, judi-
cial deference is both desirable and predictable, given the high
stakes and judges’ limited information and competence.

These institutional points apply to both citizens and aliens, but
Part IV also considers the distinctive problems that resident aliens
pose for the democratic failure theory. We suggest that resident
aliens are, if anything, less likely to be subjected to arbitrary dis-
crimination than are discrete and insular subgroups among the citi-
zenry. If aliens lack the vote, they possess an exit option that citi-
zens realistically do not; the structure of the international order
will constrain majoritarian oppression of aliens; and aliens’ welfare
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will itself be a component of the majority’s welfare, which govern-
ment is assumed to maximize on the democratic failure theory. A
brief conclusion follows.

I. THE DEMOCRATIC FAILURE THEORY

We begin by setting forth a simple account that typically serves
as the implicit foil for the democratic failure theory. We assume
that there is a basic tradeoff between security and liberty.° Both are
valuable goods that contribute to social welfare, so neither good
can simply be maximized without regard to the other. Of course, at
certain levels, security and liberty are complements as well as sub-
stitutes; liberty cannot be enjoyed without security, and security is
not worth enjoying without liberty. There is something like a
Pareto frontier for liberty and security; in some situations, rational
policymakers can increase security at no cost to liberty, or increase
liberty at no cost to security. But it is plausible to assume that ad-
vanced liberal democracies are typically at or near the frontier al-
ready. In these circumstances, an appreciable increase in security
will require some decrease in liberty, and vice-versa.” The problem
from the social point of view is one of optimization: it is to choose
the point along the frontier that maximizes the joint benefits of se-
curity and liberty. (Here and later we bracket and ignore all of the
well-known problems with aggregative social welfare functions that
compare goods across persons.) Neither security nor liberty is lexi-
cally prior; no claims of the type “liberty is priceless” or “security
at all costs” will be admitted.

Suppose then that government is both rational and well-
motivated. Here, rational just means that the government makes
no systematic errors in assessing the likely effects of increases or
decreases in security and liberty. Although government makes mis-

® Waldron offers a series of cautions about this assumption. Most importantly, Wal-
dron cautions that “diminishing liberty might also diminish security against the state,
even as it enhances security against terrorism,” Waldron, supra note 1, at 195, and
that a proposal may “trade off the liberties of a few against the security of the major-
ity,” id. at 194. The latter point is the focus of our argument. The former point identi-
fies a cost of increasing security, and is thus internal to the assumed tradeoff.

"We assume a budget constraint—that the courts cannot simply order the govern-
ment to spend more money in order to enhance liberty (more elaborate procedures at
airports that do not unduly delay travelers, for example) without reducing security.
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takes, those mistakes are randomly distributed, and error in one di-
rection is no more likely than in the other; thus government’s as-
sessments are correct on average. Well-motivated means that the
government acts so as to maximize the welfare of all persons prop-
erly included in the social welfare function. This formulation is de-
liberately vague, because we bracket for now the problem of whose
welfare, exactly, should enter into the social welfare function. In
Part IV we examine more and less expansive views on this ques-
tion: perhaps the welfare only of citizens should be taken into ac-
count, or of citizens plus resident aliens, or of all persons affected
by government policies wherever they reside.

How will a rational and well-motivated government respond to
terrorist threats? As the benefits of security increase due to exoge-
nous threats such as terrorism, a well-functioning government will
supply more security and less liberty, because the value gained
from the increase in security will exceed the value lost from the de-
crease in liberty. Again, government may make mistakes, but is no
more likely to make mistakes about security policy than it is about
more routine business, and any skew in governmental decision-
making will not be predictable or systematic.

If this simple picture is right, then it is hopeless for judges to at-
tempt to second-guess government security policy. In particular
cases, judges may do better than government at assessing the rela-
tive likelihood of threats to security and liberty, or the overall costs
of particular policies, but this will be wholly fortuitous. Judges who
think they have guessed better may actually be worse at making
such assessments. Judges are generalists, and the political insula-
tion that protects them from current politics also deprives them of
information,’ especially information about novel threats and neces-
sary responses to those threats. If government can make mistakes
by adopting unjustified security measures, judges can make mis-
takes as well, sometimes invalidating justified security measures.
There is no general reason to think that judges can do better than
government at balancing security and liberty. Constitutional rules
do no good, and some harm, if they block government’s attempts
to adjust the balance as threats wax and wane. When judges or

®See Neil K. Komesar, Imperfect Alternatives: Choosing Institutions in Law, Eco-
nomics and Public Policy 141 (1994).
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academic commentators say that government has wrongly assessed
the net benefits or costs of some security policy or other, they are
amateurs playing at security policy. If government’s decisionmak-
ing is undistorted, then there is no reason to expect that it can be
bettered in any systematic way.

Of course, the commentators frequently deny that the simple
picture we have set out is correct. The basic claim is that govern-
ment’s decisionmaking is subject to systematic distortions of cogni-
tion (including emotional reactions) or of motivation. Commenta-
tors either deny that government acts rationally, deny that it acts as
a well-motivated decisionmaker, or deny both assumptions.

One class of arguments denies that government chooses policies
rationally; we label this “the panic account.” Government officials
panic, or else government officials are rational but act as tightly
constrained agents who supply the irrational policies that panicked
constituents demand. Some versions of the panic account center on
the role of emotions, such as fear, in governmental decisionmaking;
some are more strictly cognitive, focusing on heuristics and biases
such as availability; some emphasize social influences, such as herd-
ing and group polarization. In any of these versions, however, the
panic account holds that government does not form accurate (on
average) assessments of threats, and will thus provide excessive se-
curity.

In other work, we have expressed skepticism about the panic ac-
count on several grounds.” Fear can improve decisionmaking as
well as hamper it because fear supplies motivation that can over-
come preexisting inertia. In some circumstances, fear can even
sharpen the assessment of threats. Cognitive failings and social in-
fluences have no inherent valence; although they are capable of
generating security panics, which cause government to supply ex-
cessive security, they are equally capable of generating libertarian
panics, which cause government to supply inadequate security
measures. In any event, there is no class of decisionmakers who can
be insulated from panic at an acceptable cost, not even judges.

’See, e.g., Stone, supra note 1, at 528-29; Cass R. Sunstein, Fear and Liberty, 71
Soc. Res. 967, 977 (2004).

"See Eric A. Posner & Adrian Vermeule, Accommodating Emergencies, 56 Stan.
L. Rev. 605, 626 (2003); Adrian Vermeule, Libertarian Panics, 36 Rutgers L.J. 871,
872-79 (2005).
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Here we focus on a different class of arguments, the democratic
failure theory. This account differs from the panic account because
it accepts that government officials are rational, and act as agents
for a majority of citizen-voters who are also rational, (Later we dis-
cuss the possibility that officials enjoy agency slack.) What is dis-
tinctive is a further assumption: the citizen-voters are not only ra-
tional but self-interested, and this causes their governmental agents
to supply security policies that benefit the majority at the expense
of political, ideological, or ethnic minorities. Government chooses
security policy rationally, but its goal is to maximize the welfare of
current democratic majorities, rather than the overall welfare of
the polity. From the social point of view, government acts ration-
ally but not in a well-motivated fashion.

There are several important variants of this theory. One dimen-
sion of variation involves the identity of the relevant majorities and
minorities. Sometimes, “the majority” refers to political majorities
in a strict sense: citizens, who are also voters, make up the major-
ity, and those who cannot vote make up the minority. Although the
class of non-voters includes some citizens, such as children and (in
some states) ex-felons, the emphasis in this version is typically
upon resident aliens, illegal immigrants, and other outsider groups
who are formally barred from the franchise. Here, an important
claim is that security policy after 9/11 has imposed large and differ-
ential burdens upon aliens and immigrants; according to this view,
the disenfranchisement of these groups ensures that majoritarian
politics will not adequately represent their interests. The voting
majority instead externalizes all or part of the costs of security. For
examples, consider the detention of illegal immigrants on security
grounds; the presidential order establishing military commissions,
which applied only to non-citizens; the USA PATRIOT Act’s spe-
cial provisions for non-citizens; and the treatment of aliens de-
tained at Guantanamo Bay.

In another version, “minority” refers to some ethnic or racial
minority, such as Arab-Americans, and “majority” refers (usually
implicitly) to whites. Here, the claim, although usually implicit, is
that ethnic minorities are formally entitled to vote but lack effec-
tive political power, ensuring that democratic decisionmaking will
not adequately weigh their interests. After 9/11, on this view, new
security policies have imposed differential burdens on minorities.
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Consider the possibility that federal officials have been engaging in
ethnic profiling in airport screening and other security-related
searches, or the FBI’s program of interviewing non-citizen ethnic
Arabs who might pose security risks. The occasional emphasis on
ethnic minorities blurs the boundaries between the panic account
and the democratic failure theory. To the extent that security poli-
cies such as ethnic profiling are said to embody invidious discrimi-
nation, rather than statistically rational discrimination, democratic
failure may stem from irrational standing passions and ethnic ani-
mus.

These two versions of the democratic failure theory contain
some overlap. Important policies after 9/11 have applied only to
non-citizens, yet within that category have focused on ethnic mi-
norities. Examples, some of which we have previously touched
upon, include the special registration program, now defunct, which
required aliens in the United States from a designated list of (al-
most exclusively) Muslim nations to register with the INS; the Ab-
sconder Initiative, which targeted aliens from nations with substan-
tial al Qaeda presence for removal; and Operation Liberty Shield,
which requires the mandatory detention of asylum applicants from
such nations." Such programs combine selective regulation of non-
citizens with selective regulation of Arabs, Muslims, or both.

If the diagnosis is democratic failure, what is the prescription?
Either in the case of non-citizen nonvoters such as resident or tem-
porary aliens, or in the case of dissenters or ethnic minorities
among the citizenry, the democratic failure theory applies or
adapts to emergencies the idea of representation-reinforcing judi-
cial review of democratic decisionmaking” stemming from
Carolene Products. If government cannot be trusted to engage in
ordinary balancing of security and liberty because systematic dis-
tortions produce excessive levels of security, judges should develop
rules that produce a kind of second-order balancing. The aim of
these second-order rules is to push governmental decisions on the

't Adam B. Cox, Citizenship, Standing, and Immigration Law, 92 Cal. L. Rev. 373,
413-14 (2004).

?We will assume that Carolene Products review applies equally to statutes and to
executive action under constitutional or statutory authority. Carolene Products is con-
cerned with a form of majoritarian distortion; it is not concerned with whether the
source of the distortion is an elected legislature or an elected executive.
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security-liberty tradeoff back towards the optimum. One prescrip-
tion is prophylactic overprotection of free speech, although this is
typically tied to the panic account, which supposes that emergen-
cies will produce “pathological periods” during which government
officials will overregulate political speech.” For the democratic
failure theory, the crucial prescription is generality: laws must apply
generally to all affected classes of citizens or persons to ensure that
majorities do not impose selective burdens on others that voters
would be unwilling to bear themselves. In Justice Jackson’s words,
“there is no more effective practical guaranty against arbitrary and
unreasonable government than to require that the principles of law
which officials would impose upon a minority must be imposed
generally.”" In our terms, generality ensures that democratic ma-
jorities internalize the costs of government policies.

It is not clear, however, what the Carolene Products framework
has to do with emergencies; it is a standard framework for judicial
review in normal times on purely domestic issues. Theories of de-
mocratic failure often leave the connections among emergencies,
democracy, and Carolene Products review unspecified or opaque.
We may distinguish three possible views, as follows:

(1) Judicial review should be stricter in emergencies than in normal
times. This is a straightforward entailment of the panic account,
which theorists frequently run together with the democratic fail-
ure theory. In the pure form of the democratic failure theory,
however, it is unclear why democratic failure should be more
worrisome in times of emergency. The basic mechanism of de-
mocratic failure—the mismatch between formal voting rights or
de facto political influence on the one hand, and the population
whose welfare government should promote on the other—exists
both in emergencies and in normal times. Democratic failure
theorists seem to worry that majorities will scapegoat minorities
during emergencies or seize on the emergency to harm minori-
ties in opportunistic fashion, but that worry lacks a direct con-

“See Vincent Blasi, The Pathological Perspective and the First Amendment, 85
Colum. L. Rev. 449, 449-52 (1985).

" Ry. Express Agency, Inc. v. New York, 336 U.S. 106, 112 (1949) (Jackson, J., con-
curring).
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nection to the mechanisms of distortion that these theorists typi-
cally adduce. We expand upon these puzzles below.

(2) Judicial review should be equally strict in emergencies and in
normal times. This does not follow from the panic view, which
supposes that governmental decisionmaking suffers from special
distortions in times of emergency. The democratic failure theory
might best be understood to adopt this position; however, pro-
ponents of the account would cheerfully concede that there is
nothing special about emergencies. The same representation-
reinforcing approach that always applies still applies in times of
emergency. We suggest below that this is the best version of the
democratic failure theory. But if it is, then democratic failure is
not a distinctive lens through which to view security policy.

(3) Judicial review should be less strict, and more accommodating
or deferential, in emergencies than in normal times. Courts can-
not systematically improve upon government’s first-order bal-
ancing of security and liberty. Whatever hope they have of doing
so in normal times, as in ordinary criminal settings where secu-
rity and liberty trade off against each other, is dramatically at-
tenuated during times of emergency, because the judges’ infor-
mation is especially poor and the costs of judicial mistakes are
especially high.

Our view is that position (3) is correct and that positions (1) and
(2) are wrong. One might claim that this view attacks a straw man.
On this claim, even the most vociferous critics of judicial passivity
during emergencies agree that judges should be more deferential
during emergencies than during normal times; the critics’ com-
plaint is only that judges go too far, and are more deferential than
circumstances warrant. We agree that this is a possible reading of
the critics, though they are hardly clear on this point. Their relent-
less assault on the history of judicial deference during emergencies,
however, suggests that if they do think judges should be more def-
erential during emergencies than during normal times, then they
believe that emergency-level deference should still be low.” Our
view, by contrast, is that emergency-level deference should be high,

¥ See, e.g., Stone, supra note 1, at 542-50.
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as high as it has in fact been historically. It is impossible to quantify
this difference, or describe it with specificity, but the practical im-
plications are clear. The critics think that history shows that judges
have exercised too much deference; we think that history shows
that judges have acted correctly. The critics urge judges to strike
down post-9/11 Bush administration policies; we think that judges
should defer, as they always have done, though we have no view
about whether these post-9/11 policies are correct.

Note that the strictness of judicial review refers to the actual
level of deference judges afford to government, rather than to the
nominal rules of scrutiny that judges employ. We may illustrate
with the case of non-general laws that impose differential burdens
on ethnic minorities or aliens. Suppose that judges apply some
form of strict or at least heightened scrutiny to such laws in normal
times, but admit an exception for cases in which government has an
especially important or compelling interest. In times of emergency,
judges might say either that non-general laws receive reduced scru-
tiny, or that non-general laws are to receive the “same” heightened
scrutiny that they would receive in normal times. Even the latter
position could be compatible with increased deference to govern-
ment if judges recognize a broader range of compelling govern-
ment interests in emergencies than in normal times. In what fol-
lows, we will focus solely on the operational level of judicial
deference to government, which may be either high or low, rather
than on the nominal rules. In our terminology, either increasing the
range of interests that count as compelling or decreasing the weight
of interests counted as compelling amounts to increased deference
afforded to government.

For completeness, we will mention several further complications
surrounding the democratic failure theory. The first issue involves
the standard question of whether democratic failure should be
measured against a welfarist baseline or against some non-welfarist
theory of rights. We will largely ignore this complication; for sim-
plicity, we will state the democratic failure argument in welfarist
terms. This need not be a sectarian or contentious assumption, nor
does it produce a major distortion of the arguments. For one thing,
rights are themselves an important component of welfare. More
importantly, the differences between welfarist and non-welfarist
accounts of rights are not relevant to the issues we discuss. Differ-
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ences between foundational theories of rights rarely make a differ-
ence to the institutional issues surrounding emergencies and de-
mocratic failure, so our welfarist statement of the theory is just an
expository convenience.

Second, the democratic failure theory is sometimes combined
with a concern about the ratchet effects of security policies. For
example, one commentator writes, “[tlhe argument that we are
only targeting aliens’ rights, and therefore citizens need not worry,
is in an important sense illusory, for what we do to aliens today
provides a precedent for what can and will be done to citizens to-
morrow.”"* We will ignore the ratchet issue here.”

Third, some strands of the democratic failure theory emphasize
that laws and policies should be “general.”” It is unclear whether
this is the same as the Carolene Products approach; we will treat
praise for generality as a minor variant of Carolene Products.
“Generality” cannot be taken literally; a statute that applies only to
a very small class is fine, not even presumptively bad, so long as
some normatively valid reason to target that class exists. The ra-
tionale for the classification is still general, in the sense that it
would apply to anyone similarly situated.” Generality, by itself, has
no normative appeal: “[r]acial, religious, and all manner of dis-
crimination are not only compatible [with] but often [are] institu-
tionalized by general rules.”” The question is what counts as a valid
reason for targeting or selectively burdening a subgroup, and the
appeal to “generality” does not help with that question. The real
worry is that the relevant class will be defined along prejudiced or
invidious lines, according to some entirely independent theory of
prejudice or invidiousness. A theory of judicial review under which
judges should ensure the generality of laws and policies is either

'® Cole, supra note 1, at 304.

" For our criticism of the ratchet theory, see Posner & Vermeule, supra note 10, at
610-26.

" See Cass R. Sunstein, Laws of Fear: Beyond the Precautionary Principle 214-17
(2005) (advocating judicial requirements of generality in government action during
emergencies).

" The Supreme Court once said that a statute applying only to Richard Nixon de-
fined “a legitimate class of one.” Nixon v. Adm’r of Gen. Servs., 433 U.S. 425, 472
(1977); see also Vill. of Willowbrook v. Olech, 528 U.S. 562, 564-65 (2000) (holding
that a homeowner may claim that the village arbitrarily treated her as a “class of
one”).

* Joseph Raz, The Authority of Law 216 (1979).
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untenable, or else it morphs into a theory of judicial review that
aims to weed out prejudiced or invidious laws and policies. That is
the core of the Carolene Products enterprise, which we examine
below.

Finally, the democratic failure theory can be combined with a
concern about agency slack between voting majorities and gov-
ernment officials. Instead of emphasizing cost externalization by
self-interested majorities acting through tightly constrained agents,
one might emphasize the risk that officials who enjoy agency slack
will opportunistically promote their individual or institutional in-
terests, perhaps to harm political or ethnic minorities. Here too, it
is not clear how much this variant adds. If the principal worry is
that autonomous officials will scapegoat minorities to augment
their individual or institutional power, then the presupposition
must be that there is some pre-existing susceptibility to political or
ethnic hatred among the population, and it does not very much
matter whether that hatred vents itself through majorities acting
through their agents or through autonomous officials generating or
exploiting the hatred for self-interested reasons. Either way, the
problem is excessive security, not the precise mechanism that pro-
duces it; and in any event, the focus on popular emotions shades
back into the panic account again. In what follows, we will note
these shadings and variants when relevant, but we will focus prin-
cipally on the most straightforward version of the democratic fail-
ure theory, under which rationally self-interested officials act as
agents for rationally self-interested majorities.

I1I. DEFINING DEMOCRATIC FAILURE

What exactly is a “democratic failure”? Here we will begin by
offering a simple definition that is implicitly presupposed by the
theories we examine. We then suggest that democratic failure
theories focus too narrowly on the risk that government will exces-
sively reduce the liberties of minorities while providing too much
security to the public. In fact, the democratic failure theory does
not necessarily predict that government will supply too much secu-
rity. It is equally possible, given the theory, that a government
pandering to self-interested majorities will supply minorities with
too much liberty or inadequate security.
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A. “Democratic Failure”: A Definition

To identify a democratic failure, one needs to know what counts
as a “democratic success.” In welfarist terms, the following bench-
mark is common. Imagine a society with a political system that im-
plements poticies that affect the welfare of citizens. Certain policies
would, if implemented, be Pareto-improving: they would make at
least one person better off while making no one else worse off. The
political system either does or does not implement these policies. If
it does, there is a democratic success; if it does not, there is a de-
mocratic failure.

The Pareto standard is too austere for a real government, how-
ever. Virtually no policy can survive that standard. We might, then,
define success more loosely: a success occurs when laws are passed
that enhance overall welfare. A democratic failure occurs when
such laws are not passed, or when laws are passed that reduce
overall welfare. Defining a social welfare function that aggregates
across persons is notoriously difficult—that is why the conceptually
simpler Pareto standard is usually used—but we will stipulate,
roughly, that overall welfare increases when a project makes nearly
everyone better off and virtually no one worse off, or a substantial
number of people significantly better off at the expense of a rela-
tively small number of people who are made only trivially worse
off.

Why might a political system implement a policy that fails to
maximize overall welfare or that even reduces overall welfare?
There are many possible answers to this question. One answer fo-
cuses on the risks of majoritarianism: if the government is elected
by majority rule and wishes to be reelected by the same majority, it
will be in the interest of the government to pass laws that benefit
the majority, even if those laws inflict greater harms upon the mi-
nority.

But there are other theories of democratic failure as well.
Above, we mentioned agency-slack theories, which hold that
elected officials and bureaucrats choose policies that favor their
own interests or ideologies, or the interests of their supporters, at
the expense of the majority. Because the majority cannot perfectly
monitor the government’s activities, the government has freedom
to use public resources for private interests. These theories come in
many different flavors. Some arguments emphasize the perverse
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incentives of bureaucracies. Others suggest that governments favor
organized interest groups, such as trade organizations and unions,
at the expense of the majority; these groups pool resources to
lobby the government, while the majority is diffuse and unorgan-
ized. Various theories also focus on the difficulties of aggregating
preferences in a way that produces consistent, non-arbitrary social
choices.

These theories have had less influence on the mainstream consti-
tutional law literature than has the majoritarian version of democ-
ratic failure theory. There are two reasons for this. First, the
agency-cost theories lack solid theoretical or empirical foundations
and have ambiguous implications for evaluation of law and policy.”
Second, the theories do not imply that judges, even well-motivated
judges who seek to act in the public interest, can solve the democ-
ratic failures that the theories identify.

We focus on the second problem. Even if judges are well-
motivated, it is unlikely that they have the institutional capacity to
correct the failures predicted by agency-cost theories. Consider, for
example, the interest group approach, which suggests that virtually
all laws reflect the influence of interest groups. The implication of
the theory is that courts should scrutinize all laws to smoke out so-
cially harmful rent-seeking, a task that modern courts are unwilling
and unable to execute (and have not attempted to execute since
the New Deal). Courts might restrict the influence of interest
groups by employing proxies, such as a rule of thumb that laws
providing concentrated benefits and dispersed costs harm diffuse
majorities more than they benefit well-organized minorities, and
therefore should be struck down. Yet the potential proxies are too
crude. Laws that provide concentrated benefits and dispersed costs
will often increase overall welfare if the beneficiaries of the redis-
tribution have a higher marginal utility for income than does the
majority, or if the beneficiaries are being given incentives to pro-
vide social goods. Laws and projects as diverse as Social Security
(which benefits the elderly) and funding of basic research (which
benefits universities) would be suspect. Experience has taught us

? For a critique, see generally Donald A. Wittman, The Myth of Democratic Fail-
ure: Why Political Institutions are Efficient (1995); for a brief but lucid critical survey,
see Bryan Caplan, Rational Irrationality and the Microfoundations of Political Fail-
ure, 107 Pub. Choice 311 (2001) (emphasizing the importance of irrationality).
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that courts are in no position to evaluate such laws for impermissi-
ble interest group influence. The same reasoning applies to the
other types of agency-slack theories.

As for the social choice paradoxes, they are mostly a theoretical
possibility; it is not at all clear that they materialize in real-world
legislative institutions.” Whatever the case, the problem with these
theories is that they either suggest that government policy cycles
arbitrarily, in which case a court could do nothing to improve the
situation, or that a self-interested agenda setter will dictate policies,
which is just a version of the agency-slack theory. For these rea-
sons, we will downplay the competing accounts of democratic fail-
ure and confine our attention to the most straightforward, majori-
tarian version of democratic failure theory.

For all its problems, the majoritarian version of the democratic
failure theory—the Carolene Products version—does not seem as
vulnerable to objection as the agency cost and social choice ver-
sions. The reason is probably that the majoritarian version is com-
patible with a moderate role for the courts, one to which we are ac-
customed. Not all laws are the result of democratic failures, thus
courts need not scrutinize every law that is passed. Only certain
types of laws—those that are not general but that target a discrete
and insular minority—need to be scrutinized. The burden placed
on courts thus seems reasonable. In addition, the theory seems
plausible—or, at least, has been considered plausible by many con-
stitutional law scholars—even if it relies on a simplistic conception
of democratic politics, as we discuss below. The notion that majori-
ties exploit minorities has an extremely long intellectual pedigree,
is reflected in American constitutional history going back to the
founding, and, in particular, seems to have been spectacularly con-
firmed by the history of race relations in the United States.

B. Democratic Failure, Security, and Liberty

If there is a democratic failure of the majoritarian sort, how will
the majority accomplish its ends? Here, we suggest that the democ-
ratic failure theory has no intrinsic connection to security. In par-

2 See Gerry Mackie, Democracy Defended 378 (2003). For responses, sece Don
Herzog, Dragonslaying, 72 U. Chi. L. Rev. 757 (2005) (book review); Saul Levmore,
Public Choice Defended, 72 U. Chi. L. Rev. 777 (2005) (book review).
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ticular, the theory cannot uniquely predict that government will
provide excessive security and insufficient liberty. Given the struc-
tural premises of the account, it is equally possible that government
will provide minorities with inadequate security or excessive lib-
erty.

Recall the simple view sketched in Part I, according to which
government supplies some mix of security and liberty. Failure
theorists emphasize the risk that majorities will cause government
to supply too much security because they do not bear the full costs
of security; but the mechanism of democratic cost-externalization is
pitched at too high a level of abstraction to produce the conclusion
that failure theorists want to reach. If the structure of the political
system allows democratic majorities to externalize costs onto mi-
norities and outsiders, they may externalize any sort of cost, not
merely the costs of purchasing security. In particular, it is quite
possibie that democratic majorities will externalize the costs of /ib-
erty onto minority and outsider groups, purchasing too little secu-
rity because majorities do not bear the full costs of insecurity.

Majority-dominated governments have a range of policy instru-
ments at their disposal: direct regulation, taxation, and spending,
among others. Theorists of democratic failure focus on the dangers
of regulation, in particular the danger that regulation will impose
excessive security restrictions on minorities in order to benefit ma-
jorities. Yet when other instruments are brought into the picture, it
is clear that majorities can exploit minorities (in the sense of ex-
ploitation we have defined above) through these other instruments
as well, and in ways that need not yield excessive security. In addi-
tion to regulation, taxation might explicitly or implicitly take from
minorities to benefit majorities. Less intuitively, majorities might
exploit minorities through regulation or spending that insufficiently
protects minorities’ security, relative to the welfarist baseline.

We may begin with some analogies from normal times and from
purely domestic policy settings. Consider the claim, in debates over
criminal justice policy, that the political system invests too little in
protecting minority communities from crime, especially in urban
areas:

[T]o the extent that crime victims, or those who live in fear of be-
coming crime victims, are diffuse and poorly organized, and to
the extent that a large part of the population need not share the

Hei nOnline -- 92 Va. L. Rev. 1111 2006



1112 Virginia Law Review [Vol. 92:1091

fear that these victims bear, crime losses may be undervalued by
local and state authorities, and are certainly undervalued by fed-
eral government officials.”

The costs of crime are borne disproportionately by minorities
who live in urban areas. Yet those minorities lack a full measure of
political influence, as compared to affluent libertarians who sup-
port expansive definitions of constitutional rights—rights that pro-
tect the criminals who prey upon minority communities. The afflu-
ent libertarians do not bear the full costs of crime, and thus support
a more expansive scheme of civil liberties than would be produced
if poor minority communities had proportionate influence in the
political system.

Government (under)regulation of firearms might count as an-
other example. Rural voters who use firearms for hunting and
other purposes might object to government regulation of firearms
even if increased regulation would be beneficial from the social
point of view. The rural voters who block firearms regulation do
not bear the full social costs of gun violence, which are partially ex-
ternalized onto city dwellers. This is not solely a hypothetical story;
there is some evidence that, whatever the prevalence of symbolic
politics in other domains, voters are strongly influenced by self-
interest where firearms regulation is concerned,” and voters in ru-
ral areas of southern and western states are much more likely to
oppose gun control than urban voters in states such as California
and New York.” ,

The common theme in these examples is that the political system
shoves off the costs of liberty onto a subset of the community that
lacks a full share of political power. The same mechanism might
operate in the terrorism context. Consider the possibility that ma-
jorities who live outside of the large urban areas that are the best
target for terrorism will cause the political system to invest too lit-
tle in terrorism prevention, because they do not bear the full ex-
pected costs of terrorist threats. One possibility is that the red-state

®Saul Levmore & Kyle D. Logue, Insuring Against Terrorism—and Crime, 102
Mich. L. Rev. 268, 319 (2003).

* Robin M. Wolpert & James G. Gimpel, Self-Interest, Symbolic Politics, and Pub-
lic Attitudes Toward Gun Control, 20 Pol. Behav. 241, 242 (1998).

¥ See id. at 244.
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voters who supported the Republican party in 2000 and 2004 might
cause the national political process to provide inadequate security
for blue-state urban centers. Consider that a large share of federal
block grants for terrorism prevention go to rural western states.”
Too little is spent on security in the most threatened areas, and too
much in the least threatened areas.

The misallocation of terrorism funds no doubt represents an ex-
ample of the allocative distortions produced by the Senate’s geo-
graphical basis of representation. But that is the point: if the struc-
ture of Senate representation causes political distortions, those
distortions have no particular valence with respect to the tradeoff
between security and liberty. Political distortions may produce ex-
cessive liberty in some domains as well as excessive security in oth-
ers. There is no general reason to think that cost-externalization
systematically tilts in the direction of producing too much security,
rather than too much liberty. Security is a public good. But many
other public goods, including freedom from private violence, must
be protected and supported by government expenditures on secu-
rity and order. Whatever the optimal supply of public goods at a
given time, and whatever political forces produce the actual supply
at a given time, the appeal to democratic cost-externalization is
compatible with insufficient as well as excessive security.

We have not yet said anything about judicial review, a topic we
defer to later discussion. Suppose that democratic failure can pro-
duce either excessive security or excessive liberty; perhaps it even
produces both, at different times, in different places, or on differ-
ent policy dimensions. Democratic failure theorists can sensibly say
that courts should police both forms of democratic failure. Courts
should police excessive provision of security by government when
that occurs; it is irrelevant that government can also supply inade-
quate protection to minorities. Courts might also police the latter,
perhaps under the rubric of “equal protection of the laws,” whose
core historical meaning encompasses governmental failure to pro-
tect minorities from third-party harms.

*Kevin Diaz, Pork-Barrel Security, Star Trib. (Minneapolis-St. Paul), Sept. 11,
2004, at Al; Dean E. Murphy, Security Grants Still Streaming to Rural States, N.Y.
Times, Oct. 12, 2004, at Al; Elizabeth Shogren, More Federal Aid Sought for Cities at
Risk of Attack, L.A. Times, Aug. 10, 2004, at A21.
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In practice, however, it is striking that democratic failure theo-
rists say little or nothing about the problem of excessive liberty. No
theorist has suggested that courts should reallocate anti-terrorism
appropriations to beef up the security apparatus where it is most
needed, or should second-guess the government’s policies for pro-
tecting blue-state ports from terrorist attack. The reason, presuma-
bly, is that judicial review of this sort would prove infeasible, and
possibly counterproductive. Courts might suspect democratic fail-
ure in the underprovision of security to minorities, but would be
hard-pressed to know what the optimal arrangements would be,
and hard-pressed to enforce those arrangements even if they were
known; government might circumvent the courts’ decisions by real-
locating funding on other margins, or simply by ignoring them.

There are two lessons here. First, the same problems of judicial
capacity that constrain judicial review of inadequate security also
constrain judicial review of excessive security. The courts’ institu-
tional capacities are the same, whatever the mechanism of democ-
ratic failure. Thus, if critics of judicial deference do not believe
courts should scrutinize laws that enhance liberty during times of
emergency—such as the provisions of the USA PATRIOT Act
that strengthen privacy protections”—they need to explain what it
is about security-enhancing laws that justifies special judicial scru-
tiny. Second, systemic effects and dynamic governmental responses
also undercut judicial review of policies that impose excessive secu-
rity. If courts police policies that produce excessive security but not
policies that produce excessive liberty, government may tend to
substitute the latter type of exploitation for the former. Here, we
merely note these problems of judicial capacities and systemic ef-
fects. Later, we elaborate these points into an argument against
Carolene Products review during times of emergency.

I1I. DEMOCRATIC FAILURE AND EMERGENCIES

We turn now to a critique of the two main versions of the de-
mocratic failure theory. Here, we criticize the version which holds

? Memorandum from the Cong. Research Serv. to House Comm. on the Judiciary,
Safeguard Provisions in the USA PATRIOT Act (Nov. 20, 2003) (citing various pro-
visions limiting investigative authority and information disclosure as “safeguards
against unwarranted intrusions upon civil liberties”).
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that democratic failure is more likely, or more damaging, in emer-
gencies than in normal times, so that judicial review must be more
strict during emergencies. Below, we turn to the view that democ-
ratic failure is equally likely in normal times and in emergencies, so
that judicial review must at least be equally strict in both settings.
We also give affirmative arguments for our alternative view, which
is that judicial review should be more deferential in emergencies
than in normal times, even where facially discriminatory laws are at
issue.

We will begin with the principal approach to judicial review that
democratic failure theorists endorse: the Carolene Products theory.
Surprisingly, the literature is barren of efforts to model Carolene
Products review. Thus, we will confine ourselves to some concep-
tual observations that set up the subsequent analysis. We suggest
that neither democratic failure theory generally, nor Carolene
Products review in particular, can logically be tied to emergency.
The structural mechanisms that are said to produce failures, pri-
marily the structure of voting and representation, operate equally
in emergencies and in normal times; nor is there historical evidence
that democratic failures are systematically more likely, or more
harmful, in emergencies. To the contrary, we examine mechanisms
and evidence suggesting that emergencies often improve the politi-
cal and economic position of minorities.

A. The Carolene Products Theory

The Carolene Products theory, unlike the agency-cost theories of
democratic failure canvassed above, appears to have straightfor-
ward implications for the role of courts. If majorities enact laws
targeting minorities, then courts should have a preference for gen-
eral laws, which require the self-interested majority to internalize
costs. Courts should be less deferential toward targeted laws than
toward general laws.

But the concern that self-interested majorities will impose exces-
sive costs on targeted minorities is itself ambiguous. Virtually all
laws, taken in isolation, harm a minority of the population: gas
taxes save energy but hurt poor people who drive a great deal; gun
control laws save lives but harm people who need guns to protect
themselves; environmental laws protect the environment but harm
people who hoid certain jobs; and so forth. Thus, the Carolene
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Products theory assumes that a law cannot be evaluated in isola-
tion. A law that benefits a majority while injuring a minority may
be acceptable as long as it is not the case that the political process
generates only (or mostly) laws that have a similar effect. Rather, a
well-functioning political process sometimes produces laws that
benefit any given minority. Because different coalitions assemble
on different issues, there are no groups who are repeat losers or
structurally disfavored minorities.

This is why Carolene Products refers not to any minority, but to
(1) a “discrete and insular minority” that (2) is historically op-
pressed because of (3) “prejudice.”” The people who belong to
such a group are likely to be in the political minority always or al-
most always, rather than in a political minority sometimes but in a
political majority at other times. The Carolene Products theory
imagines that majority prejudice bars these minorities, especially
African-Americans, from joining the winning coalition on issue af-
ter issue—tax policy, education policy, defense policy, and so forth.
We can say that a law reflects a democratic failure when (1) the
benefit to the majority is less than the loss to the minority, or (2)
the benefit to the majority is more than the loss to the minority on
a particular law, but the members of the minority rarely find them-
selves in winning coalitions, so that their losses from the political
process over some lengthy period of time exceed their gains.

Carolene Products does not say that courts will evaluate every
law and reject all laws that are democratic failures as defined
above. The problem is one of institutional capacity: courts are not
in a good position to evaluate the gains and losses from a law. In a
world in which African-Americans are poorer on average than
whites, any non-progressive form of taxation might be said to be a
democratic failure according to our revised definition. Determining
whether this is the case would require a very complicated evalua-
tion of people’s preferences, people’s views about the proper dis-
tribution of wealth, and other factors. Given their limited capaci-
ties, courts cannot conduct such an analysis. Rather, they presume
that laws that explicitly burden African-Americans are democratic
failures, and laws that do not burden minorities within the
Carolene Products definition are not democratic failures. The im-

#304 U.S. 144,152 n.4.
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plicit logic is that facial discrimination is a proxy for democratic
failure. When there is no facial discrimination, and no other obvi-
ous indication of discrimination such as evidence of overt racial
animus in the legislative history, most of the time no democratic
failure has occurred. The distinction between general and targeted
laws is a rough-and-ready means to measure whether the majority
shares in the law’s burdens and thus internalizes the law’s social
cost.

There are many standard criticisms of the Carolene Products ap-
proach, even in ordinary times. First, its assumption that majorities
exploit minorities, in the sense of exploitation defined above, does
not have a sound theoretical foundation. As we mentioned above,
a contrary thesis is that minorities exploit majorities. Public choice
theory suggests that interest groups sometimes cause governments
to adopt policies that transfer wealth from the diffuse and unorgan-
ized majority to a well organized minority. Public choice theory has
many problems, but it surely reflects an important truth, especially
when minorities are in a defensive rather than an offensive position
and can gain from blocking legislation that would benefit the ma-
jority even more. Similarly, we might expect discrete and insular
minorities to organize and form groups that exercise dispropor-
tionate political power.

Second, Carolene Products assumes that the majority is mono-
lithic, when in fact policy is created by shifting majorities that com-
prise diverse groups. The Carolene Products theory implicitly as-
sumed a very crude story, in which a majority of whites oppress a
minority of African-Americans. This story simplifies unacceptably.
White liberals, workers, government employees, and urban dwell-
ers often find themselves in coalitions with African-American civil
rights proponents, workers, government employees, and urban
dwellers, because their interests converge with respect to discrete
issues. Even if the story did contain some truth in the past, it is less
plausible in the present and in the context of the 9/11 emergency.
Jose Padilla is a Hispanic, yet there was no effort to target Hispan-
ics after his arrest, in part because Hispanics as a group have shown
no general disposition to support al Qaeda, but also because His-
panics have considerable political power. So do Arab-Americans,
who occupy a swing state in presidential elections.
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Third, Carolene Products assumes that people in the majority do
not care about the well-being of people in the minority, or at least
do not care enough. This assumption may, again, have been a
rough truth in the past, when whites and African-Americans were
segregated and mutually hostile. Today, thanks in part to civil
rights laws and perhaps even to the Carolene Products line of cases,
the population is much more integrated. Although residential seg-
regation persists, there is much more intermarriage between
whites, on the one hand, and Hispanics, Asian-Americans, and Af-
rican-Americans, on the other hand. Educational, class, and wealth
differences do not overlap with racial and ethnic differences to the
extent that they once did. African-Americans remain a political
minority, but no one thinks that post-9/11 emergency regulation
should target African-Americans. If people are less likely to sup-
port laws that discriminate against their spouses, children, relatives,
coworkers, and neighbors, then the risk of democratic failure at the
expense of ethnic or racial minorities is lower than it used to be.
On this picture, judicial review according to Carolene Products
may itself have undermined the very conditions that originally
made it an attractive approach.

Our purpose here, however, is not to criticize Carolene Products
generally, but to focus on the relationship between democratic
failure and emergency. We thus bracket these standard criticisms
of Carolene Products, and focus on the special case of the emer-
gency. Critics of the 9/11 emergency policies argue that judicial re-
view should be enhanced during the emergency because the prob-
ability of democratic failure increases during an emergency. We
are now in a position to see why this argument is unsound.

B. The Carolene Products Theory and Emergencies

Emergencies and the threat of terrorism produce a social loss.
The government must invest in prevention, repair, intelligence, po-
licing, and military activity, and society as a whole is worse off than
before the emergency. None of these characteristics are related to
the concerns reflected in the Carolene Products theory. The shrink-
ing of the social pie is something that happens all the time, due to
random exogenous shocks, such as an economic downturn or a bad
crop season. The majority’s reaction to such losses will often be fa-
cially neutral policies that may or may not burden a minority. Un-
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der the Carolene Products theory, these polices will not be checked
by courts even if they may cause a disparate impact. In the case of
a recession, the policy may be the reduction of interest rates and
the creation of jobs programs. In the case of an emergency, the pol-
icy may be the sealing of borders and the introduction of new secu-
rity procedures in airports. Analytically, we have the same case: a
policy in response to a threat.

Crucially, the structure of voting and representation remains the
same as it was before the emergency. The political constraints need
not shift, even if society as a whole is poorer than before. The ma-
jority has no greater ability to impose costs on a minority in the
emergency case than in the non-emergency case. The structural
mechanisms of voting and representation that are said to produce
democratic failure operate the same way both in emergencies and
in normal times. Suppose that the structure of voting and represen-
tation allows a 60% majority to take 80% of the social pie. If an
emergency shrinks the pie, the structure of voting does not change,
and the minority will still get its 20%, just of a smaller pie. Perhaps
some more elaborate account of democratic failure might predict
that the minority’s share would itself shrink; but any such account
would require a theory running well beyond the simple voting
mechanisms that are the stock in trade of the democratic failure
theory.

C. Emergencies and Opportunism

Some theorists worry that officials will seize on emergencies to
implement policies that were blocked by political constraints be-
fore the emergency. Thus, Professor Mark Tushnet argues that
“emergencies may matter because they alter the constraints under
which decisionmakers operate.”” Although constraints could
change in various ways, Tushnet focuses on the role of cognitive
biases, arguing that politicians can “achieve their policy goals in the
face of opposition” by taking advantage of such biases.” Indeed,
such a claim has been made about the Patriot Act. Critics point out
that many of provisions of the Patriot Act give law enforcement

® Mark Tushnet, Issues of Method in Analyzing the Policy Response to Emergen-
cies, 56 Stan. L. Rev. 1581, 1589 (2004).
*Id. at 1591.
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agencies powers that they had sought for many years but that Con-
gress had rejected, and that the 9/11 emergency gave the executive
branch a political opportunity to obtain criminal law enforcement
powers unrelated to the terrorist threat. Perhaps Tushnet has this
example in mind; in any event, although he does not explicitly say
that politicians exploit cognitive biases during emergencies in order
to push through bad policies, his emphasis on the downside risks
suggests pessimism.

Alteration of political constraints, however, has no particular
normative valence. Pre-emergency political constraints may favor
the status quo, or the elites, or a privileged racial group, or business
interests. They may prevent the government from making a neces-
sary change from traditional isolationism to international engage-
ment. The cognitive biases that worry Tushnet include, among the
standard list, a bias in favor of the status quo. The emergency, by
destroying sclerotic political structures, enables talented people to
rise to the top, gives oppressed groups a voice, expands the fran-
chise, and provides the public a reason to engage in self-criticism
and debate. If all this seems fanciful, recall that it resembles the
standard narrative of American political history from 1929 to 1945.
The Great Depression, and then World War 11, finally persuaded
the public to give the national government the power that it
needed to address domestic problems and international threats
that had been brewing since the end of the Civil War. These emer-
gencies also helped enhance the economic and political power of
women, African-Americans, and the poor. Our claim is not that
emergencies necessarily lead to better, more progressive policy,
but that emergency-related alterations of political constraints have
no particular normative or political valence, and thus they provide
no special justification for judicial review of the judgments of the
political branches.”

Even if policy tends to be worse during emergencies than during
normal times because politicians can exploit alterations in political
constraints, nothing follows from this for purposes of understand-
ing the role of judicial review—at least, nothing follows without
further specification of how political constraints change. Tushnet’s

*See Eric A. Posner & Adrian Vermeule, Emergencies and Political Change: A
Reply to Tushnet, 56 Stan. L. Rev. 1593, 1594-96 (2004).
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worry can be characterized as being about another source of
agency costs. As we have argued, however, one cannot look at
agency costs in isolation; they need to be compared to the benefits
of executive power. A further point is that alteration of political
constraints, if this is what occurs during emergencies, is not neces-
sarily limited to the executive; presumably it extends throughout
the system, and may further weaken the case for judicial review of
executive action. Everything depends on kow political constraints
are altered. If the public throws its confidence behind the president
and the military and loses its confidence in the judiciary—which
may be seen as only a hindrance to forceful policy—then courts
need to tread with more care during emergencies, lest they lose
whatever legitimacy they maintain. If emergency-enhanced cogni-
tive biases do more damage in a collective institution like Congress
than in the presidency, then the judiciary might be unwise to insist
that executive action have congressional authorization. Tushnet is
right to call for further research into emergency politics; until such
research shows that the executive’s incentives are decisively worse
during emergencies while the incentives of other officials in the po-
litical system are not worse, or not sufficiently worse, the case for
heightened judicial review during emergencies remains conjectural.

D. Emergencies and Scapegoating

An important variant of the opportunism idea is the worry that
minorities will be subject to scapegoating during emergencies. The
scapegoating concern is a hybrid of rational and non-rational ac-
counts of democratic failure, or else equivocates between the two.
It also equivocates among various possible assumptions about the
motives of officials and about the agency slack that officials hold.
Sometimes the picture is of a majority actuated by standing pas-
sions or animus against minorities, animus that remains latent dur-
ing normal times but that becomes overt during emergencies, par-
ticularly if minorities are aliens from a country or group that has
become an enemy by virtue of the emergency. Sometimes the pic-
ture is that majorities or interest groups harbor a desire to expro-
priate the assets of minorities, a desire that is constrained by poli-
tics during normal times but that can be satisfied during
emergencies, for unclear reasons. On either picture, officials im-
plement the majority’s non-rational animus or self-interested aims
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through emergency policies. On yet another picture, self-interested
officials seize upon emergencies to scapegoat minorities as a pre-
text to expand their own power. In this version, latent animus pre-
sent in the population is exploited by officials who enjoy some
agency slack.

In any of these versions, there is the further question of which
groups can be made into scapegoats. Carolene Products assumes
that some set of discrete and insular minorities can be identified.
Talk of scapegoating sometimes makes it sound as though the
choice of targets is entirely unconstrained, so that political entre-
preneurs can define new target groups as emergencies arise, even if
the target groups have no relation to the source of the emergency.”
It is obvious that there must be some constraints on the choice of
targets—for example, it is doubtful that the class of all left-handed
people could be made into scapegoats—but these constraints are
never clearly specified. It is hard to evaluate the scapegoating idea,
which is vague about the mechanisms at work, and which supports
no clear predictions about which groups can be scapegoated under
what conditions.

Whatever sense one attaches to the idea, it is dubious that
scapegoating increases during emergencies. Minorities undoubt-
edly are scapegoated during emergencies, but they are during nor-
mal times as well, albeit in less visible ways. It is not clear that
emergencies change anything other than the rhetoric or rationali-
zations surrounding the majority’s actions. Indeed, as against the
view that scapegoating increases during emergencies, emergencies
actually enhance the political position of minorities in several ways.
First, because emergencies capture the attention of the public, it
will be more difficult for the government to conceal oppressive or
redistributive policies, making it easier for minorities to mobilize
opposition to such policies. Second, because redistributive policies
create deadweight costs, they become less attractive during emer-
gencies. When the survival of the pie is at stake, only a dysfunc-
tional government will further endanger it by adopting bad policies
that ensure that the majority gets a disproportionate slice. Above,

* See Stone, supra note 1, at 533-35 (listing purported examples of “cynical efforts
by opportunistic political leaders” to demonize opponents, who in many cases had no
connection to the enemy of the day).
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we suggested that emergencies do not change the political con-
straints under which majorities and officials operate. Here we sug-
gest, alternatively, that even if the boundaries of the politically
possible do shift, the shift can often help minorities rather than
hurt them.

Are there other possible mechanisms that could cause unjusti-
fied discrimination against minorities to increase during emergen-
cies? No author has concretely identified such a mechanism,
though they could exist. Perhaps emergencies enable groups that
compete for resources during normal times to create temporary
majority coalitions because an emergency-related minority is a fo-
cal point that they can rally around. Perhaps emergencies raise
public awareness and increase public monitoring of politics, so that
minorities find it more difficult to exercise influence to protect
themselves behind the scenes. Perhaps emergencies increase the
power of the executive because the legislature rationally delegates
power to it, and then the executive uses its power to exploit minori-
ties. Perhaps emergencies—in extreme cases—directly interfere
with the political process by shutting down courts, preventing citi-
zens from casting votes, or by hindering elected officials from con-
gregating, whereupon residual power holders exploit minorities.
We suggest these possibilities to improve upon the extant argu-
ments, not because we think they are plausible. All of these theo-
ries leave open the possibility that a minority will itself exploit an
emergency by joining the winning coalition (perhaps with other
minorities), rather than being exploited. We suggest these theories
as examples of the type of argument that the critics must come up
with before they can be taken seriously.

So much for theory; what of the evidence? Have democratic
failures occurred more often during emergencies than during nor-
mal times? This question is extremely difficult to answer because
of the challenge of identifying democratic failures and emergencies
in a non-controversial way, but a few observations can be made.

If we think of democratic failures from the Carolene Products
perspective as large-scale, systematic transfers of wealth from mi-
norities to majorities, then the most plausible examples of democ-
ratic failure in American history are the transfers of land from
American Indians to whites, often in violation of treaties, through-
out the nineteenth century; Jim Crow and other racial structures or
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policies targeted against African-Americans (especially) and vari-
ous immigrant minorities such as the Chinese of the West Coast;
and the repression of religious minorities such as the Mormons
prior to their migration to Utah. None of these policies were based
on an emergency, or justified by reference to an emergency, unless
we define emergency in an implausibly broad sense. In some of
these cases, interested parties justified discriminatory policies by
appealing to security concerns. Long-term concerns about being
“overrun” by Chinese immigrants, for example, were mentioned by
the Supreme Court near the end of the nineteenth century.” But if
emergency were defined so broadly, there would be few occasions
in which an emergency did not exist. Overall, these policies were
mainly peacetime policies adopted by the federal government or
the state governments with the acquiescence of the federal gov-
ernment. The view that minorities are treated worse during emer-
gencies glosses over the long record of democratic failure during
normal times. :

Treating these non-emergency deprivations as a baseline, we
find it difficult to identify examples of clear democratic failure dur-
ing war or emergencies. We can generalize as follows: Consider
cases where the targeted minority was associated in some way with
the enemy. These cases include the treatment of Confederate sym-
pathizers during the Civil War, ethnic Germans during World War
I, Eastern European immigrants during the Red Scare, Japanese-
Americans during World War 1I, Communist sympathizers during
the early Cold War, and Arab- and Muslim-Americans since 9/11.
In most of these cases, the connection between the minority group
and the enemy, not the political weakness of the minority group, is
the most plausible explanation for the policies in question. Without
the benefit of hindsight, and acting in the fog of war, the govern-
ment had reasonable grounds to fear that members of the targeted
minority would be disloyal, and in some cases lacked the time or
resources to sort out the loyal from the disloyal in a fine-grained
way. In the Cold War case, the minority was itself defined by the
crisis—those who seemed sympathetic with the goals of the enemy,
the Soviet Union—and not by ethnicity. The policies adopted dur-

* Chae Chan Ping v. United States (The Chinese Exclusion Case), 130 U.S. 581, 595
(1889).
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ing the emergencies may have been wrong, but if so, they were still
of a piece with the numerous other policies adopted during emer-
gencies that had nothing to do with the treatment of minorities.

Critics of the Japanese internment decision allege both that mili-
tary officials on the West Coast acted with racist motives, and that
economic competitors of the Issei and Nisei acted opportunistically
to expropriate their property or dampen competition.” There are
two problems with all such claims. First, they do not explain why
President Roosevelt, who was neither a racist nor an economic
competitor of the Issei and Nisei, issued the internment order.” His
Attorney General, Francis Biddle, ascribed the decision to Roose-
velt’s simple belief that “[w]hat must be done to defend the coun-
try must be done.” Second, they ignore the possibility that the in-
ternment decision was overdetermined, resting on more than one
motive—either because the decision emerged from a coalition be-
tween those with disreputable motives and those with legitimate
security concerns, or because some crucial actors held both motives
simultaneously. Of course, we do not defend the internment order
on the merits because we lack the necessary expertise to judge,
even in hindsight, whether the action was cost-justified, all things
considered. Our point is that both the civil-libertarian commenta-
tors and the judges lack the necessary expertise as well. The former
have often failed to recognize their own limited competence; the
judges, burdened with real responsibility, usually do recognize
their own limits during times of emergency.

If minority groups are usually targeted at least in part because of
their possible connection with the enemy, why did the U.S. gov-
ernment target Japanese-Americans, but not German- and Italian-
Americans, during World War II? Militarily, only the Issei and Ni-
sei were geographically concentrated near a potential invasion
front. Politically, German- and Italian-Americans were too numer-
ous to intern or subject to legal disabilities and too well assimi-
lated; by contrast, German-Americans were targeted during World
War I when they were less well assimilated. In addition, peacetime
discrimination against Japanese-Americans was greater than

* See, e.g., Stone, supra note 1, at 293-94.
* Exec. Order No. 9066, 3 C.F.R. 1092 (1938-1943).
* Francis Biddle, In Brief Authority 219 (1962).
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peacetime discrimination against German- and Italian-Americans.
The differential treatment of these groups during World War II is
not evidence for the proposition that emergency increases the
probability of political failure; rather, it is consistent with the view
that the peacetime baseline holds (however good or bad that base-
line was). A final point is that the failure to discriminate against
German- and Italian-Americans during World War II is a problem
for the failure theorists: it cuts against the claim that enhanced dis-
crimination against emergency-relevant minorities is predictable
during emergencies.

E. Emergencies as a Progressive Force

Importantly, as we have discussed, the treatment of minority
groups often improves during emergencies; historically, emergen-
cies have often been an engine of progressive government. Times
of crisis demand good policy. During emergencies, the government
needs the skills and loyalty of minority groups, on both the military
and economic fronts, and is willing to pay for them. A large body
of political theory and science emphasizes that the military and
economic needs of the nation-state have tended, over time, to ex-
pand the scope of the franchise, reduce class privileges, and im-
prove governmental accountability and the rule of law, because na-
tional governments were constrained to offer an ever-broader
range of groups political benefits commensurate with their political
contributions.”

For examples, consider President Lincoln’s decision, at the
height of the Civil War, to proclaim emancipation for slaves behind
enemy lines, with the hope of enlisting their sympathies and assis-
tance and of causing disruption to the enemy; the genesis of federal
assistance for minorities in post-Civil War programs, such as the
Freedmen’s Bureau; the creation of national programs for poverty
relief during the Depression and New Deal; the entry of women
into the labor force during World War II; the desegregation of

?We have profited from Mark Graber’s excellent historical overview. Mark A.
Graber, Counter-Stories: Maintaining and Expanding Civil Liberties in Wartime, in
The Constitution in Wartime: Beyond Alarmism and Complacency 95 (Mark Tushnet
ed., 2005); see also Stephen Holmes, Lineages of the Rule of Law, in Democracy and
the Rule of Law 19, 35-37 (José Marfa Maravall & Adam Przeworski eds., 2003);
Posner & Vermeule, supra note 31, at 1595.
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schools and workplaces during the Cold War; and the integration
of African-Americans into the armed forces during World War II
and the Cold War. The last two developments occurred because a
series of national governments saw improving the position of Afri-
can-Americans as an important part of the propaganda war against
communism and saw African-Americans as an underutilized pool
of capable workers and soldiers.”

This minority-protecting mechanism applies with equal force to
emergency-relevant minorities—the minorities who have some
connection to a perceived enemy, and are thus conspicuous targets
for scapegoating. Indeed, even while targeting Arab- and Muslim-
American aliens after 9/11, the U.S. government poured prosecuto-
rial resources into enforcement of hate crime laws for their protec-
tion.” In the United Kingdom, during the days immediately after
the July 7, 2005 attacks in London, the House of Commons passed
a bill protecting Muslims from hate crimes.” The struggle against
terrorism makes the skills and contributions of Muslim and Arabic
citizens more useful, not more dispensable.”

F. Summary

We do not argue that invidious discrimination systematically
tends to decline during emergencies, though it may. The minimum
point we make is that the evidence is ambiguous: there is no sys-
tematic evidence that democratic failures occur more often during
emergencies than during non-emergencies. If we are correct, there
is no reason to believe that an emergency law that targets a minor-
ity, even a minority connected to the crisis, is more likely the result
of democratic failure than a non-emergency law that targets a mi-

* For an overview of how the Truman administration promoted improvements in
civil rights for African-Americans to promote Cold War objectives, see Mary L.
Dudziak, Cold War Civil Rights: Race and the Image of American Democracy 79-102
(2000).

¥ See James Zogby, Arab Am. Inst., One Year Later, Arab American Rights Are
Defended, Sept. 2, 2002, http://www.aaiusa.org/wwatch/090202.htm (affirming that
after 9/11, “the DOJ and the FBI . ... have made an unprecedented effort to find and
punish those who committed crimes of hate against Arab Americans”).

“ See Brendan Carlin, Hatred Bill Goes Ahead Despite Church Protests, The Daily
Telegraph (London), July 12, 2005, at 6.

" See Douglas Jehl, CLA. Reviews Security Policy for Translators, N.Y. Times,
June 8, 2005, at Al.
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nority. Democratic failure theorists typically acknowledge the
judges’ limited capacity for handling emergencies but resist the ar-
gument that limited capacity implies limited deference; they argue
that, as a result of scapegoating or the like, democratic failure is
systematically more likely during emergencies.” If that were true,
judicial scrutiny might be justified as a way to protect minorities,
despite the costs in reduced security. But it is not true.

The main difference between normal times and emergencies is
that courts may have greater difficulty evaluating an emergency
measure than a non-emergency measure, a point we expand upon
below. It might be the case that government error is more likely
during an emergency, but error by itself is not democratic failure,
and courts have no advantage in expertise over the political
branches. We now turn to the latter point—the problem of judicial
capacities.

IV. DEMOCRATIC FAILURE: CITIZENS, ALIENS, AND JUDGES

Above, we criticized the idea that democratic failure is more
likely during emergencies than during normal times. We now turn
to an improved version of the democratic failure theory. On this
construal, the theory suggests that democratic failure is as likely
and as damaging in emergencies as in normal times—no more, but
certainly no less. On the remedial side, courts in times of emer-
gency should, just as in normal times, ensure that laws are general,
and should strictly scrutinize laws that are facially discriminatory.
Carolene Products applies to the same extent during emergencies
as during normal times.

There is an additional possibility, however: the one we propose
here. Carolene Products either should not apply during emergen-
cies or should apply only in weakened form. We argue that even if
the Carolene Products theory justifies strict scrutiny of targeted or
facially discriminatory laws during normal times, it does not justify
strict scrutiny of such laws passed in response to emergencies (or,
equivalently, strict scrutiny should be easier to satisfy in emergen-
cies than in normal times). Thus, if courts should strike down stat-
utes that target minorities during normal times, they should be far
more deferential during emergencies. We then consider some dis-

* See Stone, supra note 1, at 531.
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tinctive problems concerning aliens, and argue that the Carolene
Products theory does not justify strict scrutiny of laws that burden
aliens either during normal times or during emergencies.

A. Citizens

The democratic failure theory holds that political dissenters and
ethnic or racial minorities are exploited by the majority, and there-
fore ought to be protected by courts in normal times. We assume,
for the sake of argument, that this theory is correct, and ask to
what extent does it justify strict scrutiny of targeted or facially dis-
criminatory laws passed in response to emergencies. We argue that
it does not justify strict scrutiny of such laws; alternatively, if strict
scrutiny is adhered to as a nominal framework, claims of compel-
ling governmental interest should be accepted more readily. What-
ever the doctrinal framework, courts should defer heavily to non-
general laws passed in response to emergency.

A preliminary problem is the one we mentioned above. Democ-
ratic failure theories propose that courts should monitor and in-
validate policies that impose excessive security regulation on mi-
norities in order to benefit the majority. No extant theory,
however, suggests that courts can or should invalidate policies that
provide excessive liberty or inadequate security. Presumably, de-
mocratic failure theorists shy away from the latter problem because
judicial review of inadequate security is infeasible; it would require
affirmative judicial oversight of funding and regulatory decisions.
Given this asymmetry in the structure of judicial review, however,
a rational and ill-motivated government may simply substitute one
type of exploitation for another. If courts block government from
pandering to the self-interested majority by imposing security re-
strictions on minorities, or if courts make that form of pandering
more costly, then government may switch instruments, pandering
to the majority by spending too little on minorities’ security, or by
providing minorities with insufficient regulatory protection. Substi-
tution of this sort is never costless, so the possibility does not show
that judicial review of excessive security is pointless. The risk of
substitution does, however, reduce the benefits to be gained from
judicial review of policies that impose excessive security restric-
tions.
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Let us now turn to the costs of minority-protecting judicial re-
view; we argue that these costs rise in times of emergency. To fix
ideas, imagine an official racial or ethnic profiling policy after 9/11:
Arab-Americans are stopped at airports and interviewed and
searched at a higher rate than other Americans. The law that au-
thorizes the profiling explicitly targets a discrete and insular minor-
ity. Under the Carolene Products approach, as normally under-
stood, the court would apply strict scrutiny. Although it is
conceivable that a court might find the profiling system to be a suf-
ficiently tailored instrument for achieving a compelling state inter-
est, we know from past experience that this is unlikely. Strict scru-
tiny usually means that the law is overturned.

As we noted in Part I, emergency policies adopted by the gov-
ernment balance the competing values of liberty and security. The
racial profiling policy affects this balance in a special way: the re-
duction in liberty is suffered only by the minority group, while the
benefits from enhanced security are enjoyed by all. The fact that
the benefits and burdens are not equally shared, of course, hardly
distinguishes this law from any other. In the case of ordinary regu-
latory laws, the numerical minority is outvoted but the regulations
are accepted because, in some rough sense, the benefits to the ma-
jority outweigh the losses to the minority. The minority that loses
in this case, however, may participate in different majorities that
win in other settings. The mere fact that a particular policy reduces
the liberty of one group in order to enhance the security of another
group does not show that it is the result of a democratic failure.
What is special under the Carolene Products theory is not the pres-
ence of a law that benefits some and burdens others; it is the bur-
dening of political dissenters or of a historically oppressed minority
group. The concern is that such a group will repeatedly be on the
losing end of the lawmaking transaction.

This implies that democratic failure is an aggregate theory. To
set the benchmark against which failure is identified, the theory
aggregates across a large set of laws and finds a democratic failure
only if a persistent minority or minority group is repeatedly sacri-
ficed for the benefit of a persistent majority. Courts, however, must
proceed at retail, examining laws one at a time, and this makes it
difficult for courts to implement the democratic failure theory in
any straightforward way. The problem is that, in any given case, a
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law that targets some minority or subgroup may be justified by real
security concerns. If it is, then in an aggregate sense there is no
democratic failure, and the law is “general” in the sense that the
basis for the targeted classification would apply to any group that
posed a similar security risk. Today’s minorities will benefit from
increased security just as will today’s majority. Future laws will be
enacted by different coalitions, in which today’s minority may par-
ticipate, and those laws will place burdens on differently defined
minorities.

Courts will often be hard pressed to evaluate whether these con-
ditions hold, but in times of emergency, this problem of judicial ca-
pacity is especially acute. Consider a simple picture of the judges’
position in normal times: courts review a law, and either uphold it
or strike it down. The law either reflects a democratic failure or it
does not. If the court falsely believes that a law results from a de-
mocratic failure and strikes it down, then the court commits the
type of error known as a false positive. If the court falsely believes
that a law does not result from a democratic failure, and upholds it,
this is a false negative. The rational basis test, used for laws that do
not target minorities or facially discriminate, assumes that the so-
cial cost of false positives (striking down legitimate laws) exceeds
the social cost of false negatives (upholding illegitimate laws).
Laws that are not targeted or facially discriminatory are presumed
to be democratic successes. If courts were to frequently strike them
down, then they would usually strike down politically valid laws
while rarely interfering with a law that is the result of a democratic
failure.

When the law targets dissenters or facially discriminates agatnst
a minority, the strict scrutiny test assumes that the social cost of
false negatives exceeds the social cost of false positives. Laws that
are targeted or facially discriminatory are presumed to be democ-
ratic failures. Courts frequently strike them down because in doing
so they usually strike down democratic failures, while rarely inter-
fering with a law that is democratically valid.

This is the standard Carolene Products picture, but its empirical
premises fail in times of emergency. Both false negatives and false
positives have an expected cost, which is a function of two quanti-
ties: the risk of error and the cost of the errors that occur. The ex-
pected cost of false negatives—of erroneously upholding invalid
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laws—is the same in emergencies and in normal times. We argued
above, and assume here, that democratic failure is no more likely
in emergencies than in normal times and that the costs of democ-
ratic failure that does occur are constant, because the harm to mi-
norities is the same in either period. There is a ceiling on the
amount of harm that can be imposed on minorities during both
emergencies and normal times—deprivation of their lives and their
property. This ceiling remains constant across the emergency and
non-emergency settings. The level of actual deprivation in any case
depends on the relative political power of the minorities, but if po-
litical constraints remain constant across settings, there is no rea-
son to believe that deprivations accountable to democratic failure
(as opposed to cost-justified security precautions) are likely to be
greater during an emergency than during normal times. As we
noted above, peacetime laws targeting African-Americans, Mor-
mons, and other minority groups have been just as severe as emer-
gency regulations.

But the other side of the ledger is not constant. When an emer-
gency occurs, the expected cost of false positives—of erroneously
striking down valid laws—increases. We begin by bracketing the
risk of false positives and focusing on the social cost of the false
positives that occur. In times of emergency, the law that is invali-
dated may no longer be simply a law that makes it easier for police
to arrest someone who may rob or kill; the law that is invalidated
could be, for example, a law that makes it easier for the police to
stop a terrorist attack. The difference in the magnitude of the po-
tential harm goes a long way toward justifying greater deference in
the emergency case.

In some circumstances, an erroneous invalidation will merely
have a delaying effect. If an erroneous invalidation produces large
costs, government may be able to adopt the needed measure again,
and receive deference from the now-chastened judges. But delay is
a cost that rises during emergencies; indeed, the higher cost of de-
lay is a defining trait of emergencies. Moreover, delay is a problem
even in a purely ex ante sense. Commentators sometimes suggest
that, as a historical matter, judicial protections of liberty rarely, if
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ever, produce serious harms.” This overlooks the law of anticipated
reactions. If government must worry about whether its policies will
survive judicial review, it will be slower at adjusting to the emer-
gency. Some necessary measures may be foregone altogether, and
thus will never give rise to lawsuits. Fortunately, as we discuss be-
low, the reason that we do not observe cases in which judicial pro-
tection of liberty produces serious harms is that the judges do not
really protect liberty in times of emergency. If they did, they would
start to produce harmful mistakes. The civil-libertarian commenta-
tors who urge greater judicial vigilance extrapolate from the his-
torical record of toothless judicial review to predict that judicial re-
view with real bite would also prove harmless, but this is fallacious.

So much for the social cost of false positives; let us turn now to
the risk of false positives. That risk will also be higher during
emergencies (unless the judges recognize the risk and compensate
by deferring, as we suggest below they actually do). Emergencies
bring novel threats, and the novel security policies chosen by the
government will be controversial and hard for judges to evaluate.
An emergency calls for large scale reorganization and a change in
bureaucratic routines. These routines did not prevent the emer-
gency, and proved inadequate to cope with it; therefore, they must
be changed. If the routines must be changed, then the normal stan-
dards for evaluating existing bureaucratic processes will no longer
apply. With hundreds of years of experience, we know how to de-
termine the fairness of a trial of a person who is suspected of rou-
tine criminal violation. We can complain if the crime rate goes up,
police brutalize suspects, innocent people are convicted, or the po-
lice department consumes more resources than police departments
in other cities. We are much less sure how to evaluate, say, the
conduct of soldiers enforcing martial law. The soldiers are not ex-
pected to act like police; but how should they act? Judges have a
substantially limited well of experience to draw from in answering
such a question, and the experiences of other countries with differ-
ent systems do not provide a good basis of comparison. They have

 Stone, supra note 1, at 544 (“[T]here is not a single instance in which the Supreme
Court has overprotected wartime dissent in a way that caused any demonstrable harm
to the national security. The argument that courts cannot be trusted because they will
recklessly shackle the nation’s ability to fight is simply unfounded.”).
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different law enforcement systems, different levels of social homo-
geneity, different geopolitical stances, and so forth.

To be sure, if judges provide the government with a higher level
of deference during emergencies, the risk of false negatives will rise
as well. If courts have trouble evaluating an emergency measure
for evidence of democratic failure, they will just as often see suc-
cess in a democratically invalid law as failure in a democratically
valid law. The important point is that even if both risks increase by
the same amount, the expected cost of false positives will exceed
the expected cost of false negatives, because the social cost of error
is higher for false positives (justified security measures struck
down) than for false negatives (minorities unjustifiably harmed).
That is why courts should be more deferential during emergencies
than during normal times.

Constitutional lawyers concerned about democratic failure and
government opportunism sometimes emphasize the principle of the
“least restrictive alternative.” The idea is that if government’s goal
is to attain a security level of x, and if there are two policies for at-
taining x, one that requires sacrificing minorities’ interests and one
that does not, judges will force government to adopt the latter pol-
icy. The problem arises when government claims that, in light of
the novelty of the threats and the lumpiness of the possible re-
sponses, the minority-respecting policy will only yield a security
level of y, much lower than x. In emergencies, judges will be hard
pressed to evaluate this claim, and the cost of erroneously rejecting
it may be large. The judges know that the government’s claim may
be opportunistic, but that knowledge is not useful, as they cannot
distinguish opportunism from vigilance. In emergencies, the prob-
lem for courts is that they are more likely to make errors when
they review emergency laws than when they review normal laws.
This means that strict scrutiny brings with it a higher probability of
false positives as well as a higher social cost when false positives
occur.

Carolene Products and its successor decisions require strict scru-
tiny of laws targeting dissenters or ideological minorities, not
merely laws targeting racial and ethnic minorities. Where dissent-
ers are concerned, targeted laws may represent a governmental at-
tempt to close off the “channels of political change.” But from the
judges’ standpoint, the problems are identical; everything we have
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said so far applies as well to judicial review of laws that target dis-
senters or reduce due process protections for narrowly defined
classes of suspects. Consider, for example, a law that reduces proc-
ess for all terrorist suspects, regardless of their race. People who
might agree that courts should generally defer to the government
in reducing procedural protections to terrorist suspects frequently
argue that courts should nonetheless refuse to defer to the gov-
ernment if the anti-terrorism law is facially discriminatory. The two
cases are exactly the same, however. In both cases, the standard of
review will balance false positives (legitimate laws that are struck
down) and false negatives (democratic failures that are upheld). In
both cases, the false positive is more costly during an emergency
than during normal times. And in both cases, the false negative is
also of substantial concern (an unnecessary burden inflicted on a
small group of people), but it is constant across normal times and
emergencies. We can think of no account of democratic failure that
would explain why emergencies should cause courts to scrutinize
facially discriminatory emergency laws more strictly than they scru-
tinize facially neutral emergency laws that impinge on some consti-
tutionally protected value.

The upshot of this discussion is that courts should more readily
uphold targeted or facially discriminatory security laws passed in
response to emergencies than identical security laws passed during
normal times. It is hard to say, in the abstract, how much more def-
erential courts should be. At the extreme, courts could simply ap-
ply deferential rational basis review to all emergency legislation. A
residuum of factual uncertainty exists here, and below we will sug-
gest that emergencies lie on a continuum or sliding scale so that the
judges will calibrate the deference they afford. What is not plausi-
ble is that courts should use the same approach in both emergen-
cies and normal times.

Perhaps the best evidence for how the false positives and false
negatives net out is that judges often believe themselves incapable
of evaluating governmental decisionmaking in times of emergency.
Consider the notorious case of Korematsu v. United States, which
upheld the government’s exclusion order directed against Japanese
aliens and Japanese-American citizens on the West Coast during
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World War IL* Note that the Korematsu majority employed nomi-
nally “strict” scrutiny yet upheld an explicit racial classification by
the national government“—in line with then-prevailing law, which
allowed racial segregation in the armed forces and the District of
Columbia public schools.” This illustrates our distinction between
the nominal rules of judicial review and the operational level of ju-
dicial deference.

Democratic failure theorists often quote Justice Jackson’s con-
cern for generality, and also his dissenting opinion in Korematsu,
which expressed a concern about the ratchet effects of upholding
government action during emergencies.” Yet the core idea of his
dissent was arguably different. The core idea was that courts are
incapable of sorting justified from unjustified emergency measures,
know themselves to be incapable, and thus have no real choice but
to defer. As Jackson put it:

In the very nature of things, military decisions are not sus-
ceptible of intelligent judicial appraisal. They do not pretend
to rest on evidence, but are made on information that often
would not be admissible and on assumptions that could not be
proved. Information in support of an order could not be dis-
closed to courts without danger that it would reach the enemy.
Neither can courts act on communications made in confi-
dence. Hence courts can never have any real alternative to ac-
cepting the mere declaration of the authority that issued the
order 41}hat it was reasonably necessary from a military view-
point.

Jackson perfectly captures the institutional dilemma that judges
face. The issue is not only or primarily whether Korematsu was
right or wrong. On our view, the fact is that decisions like Kore-
matsu are inevitable. Ought implies can; because judges can do lit-
tle to evaluate the need for facially discriminatory policies in times
of emergency, and because judges know this, there is little point

*323 U.S. 214, 219 (1944).

“1d. at 216.

“Not until 1954 did the Court squarely hold that racial segregation by the federal
government was unconstitutional. See Bolling v. Sharpe, 347 U.S. 497, 500 (1954).

" For a critigue of this view, see Posner & Vermeule, supra note 10, at 614-16.

® Korematsu, 323 U.S. at 245 (Jackson, J., dissenting).
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asking them to apply genuinely strict scrutiny to such policies. The
most that can be expected (whether for good or ill) is that judges
will reassert themselves after an emergency decays, as they did in
Youngstown Sheet & Tube Co. v. Sawyer” and might in the future
with respect to the Bush administration’s post-9/11 policies. Be-
yond that is the possibility of ex post compensation where society
decides, some generations later and with the full benefit of hind-
sight, that some emergency policy of an earlier day was unjusti-
fied.” Such compensation will often be accompanied by self-
castigation or (what is even more pleasurable) castigation of oth-
ers, namely the long-dead judges who, it will confidently be said,
violated our commitment to civil liberties. The problem is that,
when the next emergency comes around, judges will defer again—
not to the exact same policy, because circumstances will always be
different, but to a new emergency policy whose justification the
judges know themselves unable to evaluate.™

Conventional wisdom among constitutional lawyers fits this pic-
ture; it holds that American courts defer heavily to government in
times of emergency. Given this history, we think the burden of fac-
tual uncertainty should be on those who urge courts to abandon
this historical posture and adopt strict scrutiny. The burden is two-
fold. It is not only to show that genuine strict scrutiny is desirable
because the expected harms of false negatives will exceed the ex-
pected harms of false positives. It is also to show that real judicial
scrutiny of government action in times of emergency is feasible in a
practical sense, given the institutional dilemma that judges face.

Indeed, we can go farther: it may be affirmatively good that
judges are more deferential during emergencies than during nor-

343 U.S. 579 (1952).

*See, e.g., Civil Liberties Act of 1988, Pub. L. No. 100-383, 102 Stat. 903 (codified
as amended at 50 U.S.C. app. §§ 1989b-1-1989b-8 (2000)) (granting reparations to
J apanese Americans interned during World War II).

' See Mark Tushnet, Defending Korematsu?: Reflections on Civil Liberties in War-
time, 2003 Wis. L. Rev. 273, 300. This is the “cycle thesis,” defended by Justice Bren-
nan and Chief Justice Rehnquist, among others. For a thoughtful account of the cycle
thesis, see Seth P. Waxman, The Combatant Detention Trilogy Through the Lenses of
History, in Terrorism, the Laws of War, and the Constitution: Debating the Enemy
Combatant Cases 1, 3-10 (Peter Berkowitz ed., 2005). However, we believe that
Waxman takes the decision in Hamdi v. Rumsfeid, 542 U.S. 507 (2004), too seriously
when he describes it as a counterexample to the cycle thesis. See Waxman, supra, at
12.
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mal times. The reason is not only that they believe that the execu-
tive branch has more information than they do about the nature of
the threat, but also that they think that the public is unified behind
their political leaders during emergencies and that the change re-
sulting from this extraordinary political mobilization will often be
beneficial. This flows from our argument above that emergencies
have often been engines of progressive political change and in-
creasing social justice. Emergencies expand the boundaries of po-
litical possibility, often for the better. Judges know they should not
stand in the way. We do not insist upon this point, however. We
have suggested that deferential judicial review is desirable on er-
ror-cost grounds and is inevitable during emergencies in any event.
This suffices to undercut the civil-libertarian position that Carolene
Products review should apply during emergencies.

B. Aliens

The foregoing points apply to all kinds of Carolene Products re-
view during times of emergency, whether conducted to protect
resident aliens and other nonvoters, or to protect political and eth-
nic minorities among the citizenry. We round out our account by
considering some distinctive problems involving aliens that, al-
though always present, become more urgent during emergencies.

At first sight, the Carolene Products argument seems even
stronger when applied to aliens than when applied to political or
ethnic minorities. African-Americans have had the right to vote
since the end of Jim Crow, Hispanics have significant and increas-
ing political power, and even Arab-Americans have substantial po-
litical power. Aliens, by contrast, have no general right to vote, so
they cannot directly affect political outcomes and thus would seem
especially vulnerable to exploitation by the majority. Courts, on
the Carolene Products theory, should offer aliens maximal protec-
tion by applying strict scrutiny to laws that discriminate against
people on the basis of alienage. Such reasoning seems to have in-
fluenced the House of Lords, which recently struck down a British
law that permitted the Home Secretary to detain without trial for-
eign nationals who pose a terrorist threat. The court singled out the
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law’s facial discrimination against aliens; it did not apply to British
nationals.”

There are several reasons for doubting the application of the
Carolene Products theory to aliens. Initially, the argument raises
the puzzle of why America’s duties to aliens are so much greater
when the aliens reside in American territory than when they reside
in their home countries. It is uncontroversial that the U.S. govern-
ment has much less responsibility over the welfare of aliens living
in foreign countries than it has over American citizens, here and
abroad. It is also relatively uncontroversial that the U.S. govern-
ment need not respect the rights of foreign citizens living abroad to
the same extent that it must respect the rights of American citizens.
Few people think that foreigners should have the right to vote in
American elections even though American foreign policy heavily
influences their interests. Thus, the question is why all this should
change merely because a foreigner crosses the American border.

One possible answer is that it is easier for the U.S. government
to protect people on its own territory than to protect people who
live abroad. But the U.S. government goes to great effort to pro-
tect Americans living abroad. Whatever the practical and logistical
differences, they are not extreme enough to justify such a great dif-
ference between the treatment of aliens abroad and the treatment
of aliens on American soil.

Another possible answer is that the U.S. government does not
have any special duties toward aliens generally, but only toward
“resident aliens” who reside in the United States for a sufficiently
long period of time. We will address this argument below. For now,
it is important to note that if this view implies that Carolene Prod-
ucts should protect resident aliens but not nonresident aliens, then
much of the criticism of the U.S. government’s post-9/11 policy
loses its force. Except for the interview program, that policy did
not target resident aliens; its brunt was borne by nonresident
aliens, who were rounded up and deported if their papers were not
in order.

The second reason for doubting the application of the Carolene
Products theory to alienage is that aliens lacking the franchise ac-

2 A and Others v. Sec. of State for the Home Dept. [2004] UKHL 56, [2005] 2 A.C.
68, 112-27 (appeal taken from Eng.).
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tually receive better treatment by the government than the theory
implies. This is true in the United States, even though constitu-
tional protections of resident aliens are far less than would be re-
quired by Carolene Products; and this is true in many foreign coun-
tries where there are no constitutional rights to speak of at all.
During normal times, aliens who are on American territory are not
taxed any more heavily than Americans are; they are not deprived
of legal protections; they are not mistreated or discriminated
against in any overt way, unlike African-Americans during the Jim
Crow era. The post-9/11 emergency did not lead to discrimination
against aliens qua aliens; it led to discrimination against only cer-
tain aliens—those with some connection to Afghanistan, Pakistan,
Saudi Arabia, and other countries with a significant Muslim or
Arab population. Although aliens from these countries were sub-
ject to more government discrimination than American citizens
who share their national origin, that was surely because aliens may
be loyal to factions in their home countries, whereas immigrants
are assumed to be loyal to the United States. Whatever one thinks
about ethnic or religious discrimination of this sort, it is clear that
the government did not use 9/11 as a pretext to discriminate against
alienage as such; for if it did so, it would not have limited discrimi-
nation to only these aliens.

Why do states not engage in greater discrimination against
aliens? A fallacy in the Carolene Products view is to overlook that
the welfare of aliens is itself a component of the welfare of the vot-
ing majority, so the self-interest of the majority need not produce
exploitation of the minority. The welfare of aliens enters the wel-
fare function of the voting majority in several ways.

First, the voting majority wants foreigners to come to its coun-
try—as tourists, who consume goods and services; as students, who
pay tuition; and as employees, who bring needed skills. The voting
majority hopes that some of these aliens will eventually settle and
become citizens. States attract aliens by providing an environment
in which discrimination against aliens is discouraged. If states regu-
larly discriminate against aliens, people will be less likely to come.
It is this exit option—or the option not to enter—that ensures that
aliens’ interests are respected by governments.

Second, recent immigrants maintain family and ethnic ties to
aliens, and object when these aliens are subjected to government
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discrimination. Mexican-Americans, for example, protested when
the American government adopted harsh border control strategies
that affected only Mexican nationals and not Mexican-Americans.
Clearly, Mexican-Americans worried about the effect of these
strategies on friends, relatives, and co-ethnics who had not been
naturalized. Arab-Americans objected to many of the 9/11 strate-
gies that affected only Arab aliens, not Arab-Americans. Amer-
ica’s tradition of welcoming immigrants and its mosaic of ethnic
groups ensure that, in the United States, aliens are treated quite
well.

Third, many, if not most resident aliens will eventually become
citizens. Politicians thus have an incentive to treat them well; po-
litical parties bid against one another for their future support.
Aliens cannot vote themselves, but their children, friends, and em-
ployers can, and these mechanisms of virtual representation give
aliens a degree of political influence, despite their nominal disen-
franchisement.

Fourth, members of the voting majority travel abroad, becoming
aliens in other countries, and know that their good treatment in
foreign countries depends on good treatment of aliens in the
United States. If the United States wants to protect Americans
abroad, it must promise to protect aliens on American soil. Thus,
we can see the mechanism by which aliens obtain political power in
the United States. The millions of Americans who enter foreign
countries as tourists, students, and employees are members of the
“majority” who, under the Carolene Products theory, have dispro-
portionate influence on government policy. This majority lobbies
the U.S. government to ensure that foreign governments do not
engage in unreasonable discrimination against them. The foreign
governments demand in return that the U.S. government not en-
gage in unreasonable discrimination against aliens on American
soil. These understandings are embodied in countless international
conventions and treaties which oblige states to extend various pro-
tections to aliens on their soil, reflecting the simple reciprocal logic
of alienage.” Thus, indirectly, aliens have quite substantial political
influence in the United States.

 See, e.g., Vienna Convention on Consular Relations, Apr. 24, 1963, 21 US.T. 77,
596 U.N.T.S. 262.
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A small but telling example of the power of reciprocation oc-
curred in the wake of 9/11. To enhance control of migration, the
U.S. government required that aliens entering American territory
be fingerprinted. This was a small imposition, but enough to gener-
ate retaliation by states that believed that the American response
was unreasonable. Brazil, for example, retaliated by requiring that
Americans entering Brazil be fingerprinted.” Other states confined
themselves to diplomatic protest, but even diplomatic protest can-
not be ignored. The United States needed to decide whether fin-
gerprinting was important enough that it would be willing to toler-
ate fingerprinting of Americans, or other intrusive security
measures, when Americans entered other countries. Whatever the
right decision, our point is that aliens do not lack influence on the
American government despite their disenfranchisement. They have
influence because Americans are disenfranchised in foreign coun-
tries.

There are many other examples of this phenomenon. The Mexi-
can government has joined Mexican-Americans in protesting
America’s treatment of Mexicans, including its border control poli-
cies and the application of the death penalty to Mexicans convicted
of capital crimes. Indeed, Mexico brought proceedings against the
United States in the International Court of Justice, arguing that the
United States violated the Vienna Convention on Consular Rela-
tions by failing to notify several dozen Mexican nationals of their
right to seek advice from the Mexican consulate after they were ar-
rested for committing serious crimes.” Germany and Paraguay
brought similar proceedings against the United States.” Con-
versely, the United States has protested when Americans are
treated poorly in other states.

To sum up the argument so far, various factors ensure that gov-
ernments do not treat aliens much more harshly than their own
citizens. The most important, in our view, is the implicit contractual
relationship between the alien and the host government—one that
is enforced by the alien’s exit option and the alien’s own govern-

*Larry Rohter, Brazil Fingerprints Americans (To U.S. Dismay), Int’l Herald
Trib., Jan. 10,2004, at 1.

* Avena and Other Mexican Nationals (Mex. v. U.S.), 2004 I.C.J. 12 (Mar. 31).

*LaGrand Case (F.R.G.v. U.S.), 2001 1.C.J. 466 (June 27); Vienna Convention on
Consular Relations (Para. v. U.S.), 1998 1.C.J. 248 (Apr. 9).
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ment. To attract and retain aliens who have valuable skills or re-
sources, governments must treat aliens relatively well. This is not
to say that this mechanism is perfect. Some governments might not
bother to protect their citizens abroad; some governments may be
unable to maintain a consistent policy toward aliens; and so forth.
But democracy is far from perfect also, and people who are in a po-
litical minority but not a “suspect class” entitled to special constitu-
tional protections will often find that the government ignores their
interests.

We mentioned above that one might make a distinction between
a nonresident alien and a resident alien. Professor Joseph Carens,
for example, makes the apparently logical argument that a democ-
racy exists only if government policy rests on the consent of the
governed. Resident aliens, unlike foreign tourists or students, are
governed in their everyday lives by the law of the state in which
they live; therefore, Carens argues, resident aliens ought to have all
the rights of citizens, including even the right to vote.” If they are
nonetheless deprived of the right to vote, the Carolene Products
theory would seem to provide a case for strict scrutiny of laws that
discriminate against them.

This argument is flawed. A resident alien is simply at the mid-
point between a nonresident alien and a citizen. Unlike a nonresi-
dent alien, the resident alien has numerous local ties (employers,
friends, perhaps relatives) who will support the resident alien’s in-
terests in the political arena. This kind of “virtual representation”
is not sufficient in itself, of course; but in addition, the resident
alien, unlike the nonresident alien, can expect to have the right to
vote after the period of naturalization is over. A government that
discriminates against resident aliens today takes the risk of nega-
tive votes tomorrow. Further, unlike a citizen, the resident alien re-
tains the exit option, even if stronger local ties and weaker foreign
ties make it less valuable for the resident alien than for the non-
resident alien. Unlike a citizen, the resident alien also retains for
the short term a “foreign” vote that, as long as the alien’s govern-
ment is democratic, can be used to cause the alien’s government to
influence the host government’s policies toward aliens. Thus, the

¥ Joseph H. Carens, Immigration, Democracy, and Citizenship 7-10 (May 23, 2005)
(unpublished manuscript, available at http://ptw.uchicago.edu/carens01.pdf).
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resident alien has three weak instruments for influencing the host
government—the weak exit option, the future vote, and the current
“foreign” vote—whereas the citizen has one strong instrument—
the present ability to vote. These three weak instruments, however,
may well be as good as one strong instrument. Finally, govern-
ments have an interest not only in attracting aliens, but also in en-
couraging some of them to become permanent residents. Aliens
can choose for themselves whether they prefer to become residents
or not. If the government unreasonably discriminates against resi-
dent aliens, then aliens—prior to becoming residents—can take
this into account.

All of these considerations fade when our focus turns from resi-
dent aliens to the children of resident aliens. Children—especially
children raised in the host state—will have strong ties with the host
state, and thus their exit option will be weak. Once they become
adults, they are in the position described by Carens: subject to
regulation, and therefore entitled to representation. Happily, in the
United States, such children automatically obtain citizenship, so
the Carolene Products problem does not come into existence. This
leaves only the case of people who are born abroad, brought to the
United States as young children, and then raised in the United
States. These people have strong ties to the United States, few or
no ties to foreign nations, and no vote. This small class of people
could potentially be brought under the Carolene Products um-
brella, though again, as far as we know, they are not subject to the
kind of intensive discrimination that motivates the theory of strict
scrutiny.

Marginal cases aside, the extension of the Carolene Products
theory from local minorities to aliens is unsound. Aliens, unlike
ethnic or religious minorities, have an exit option and enjoy the
protection of foreign governments. Although these advantages
may not necessarily be more valuable than the right to vote in
American elections (though they may be), the right to vote is not
the appropriate baseline because aliens do not belong to the
demos, or do so only in a limited and imperfectly understood fash-
ion. In the terms we have used here, strict review of laws and poli-
cies targeting aliens is unjustified.
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CONCLUSION

We began with a simple view about security and liberty. This
view suggests, as an expository device, that a rational and well-
motivated government will balance the value of security and lib-
erty, recalibrating the level at which both goods are provided as
circumstances change over time. The democratic failure theory,
whose legal corollary is Carolene Products, offers an internal cri-
tique of the tradeoff thesis, based on failure of political representa-
tion to take all affected interests into account. Against this we have
argued that democratic failure is no more likely during emergen-
cies than normal times, and that courts are less able to prevent de-
mocratic failure during emergencies. It follows that judicial defer-
ence should increase during emergencies. It is hard to say exactly
how much deference is optimal, but we have argued that the his-
torical level of deference, which has been quite high during the
throes of emergency, is both desirable and predictable.

There is no need to repeat our criticisms of the democratic fail-
ure theory in any more detail, but we will underscore the conse-
quences of rejecting it. A model judicial opinion for our view is
Dennis v. United States, which applied first-order balancing of lib-
erty interests and security needs to uphold the convictions of
Communists who advocated the overthrow of the U.S. govern-
ment.® As in Korematsu, Justice Jackson’s concurrence in Dennis
explains the institutional dynamics that make deference predict-
able in this sort of case:

If we must decide that this Act and its application are constitu-
tional only if we are convinced that petitioner’s conduct creates a
“clear and present danger” of violent overthrow, we must ap-
praise imponderables, including international and national phe-
nomena which baffle the best informed foreign offices and our
most experienced politicians. ... No doctrine can be sound
whose application requires us to make a prophecy of that sort in
the guise of a legal decision.”

*341 U.S. 494 (1951).
*1d. at 570 (Jackson, J., concurring).
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The Court later disavowed or limited Dennis by construing the
relevant anti-Communist statutes more narrowly,” and eventually
by announcing a tighter constitutional test.” An important defense
of this sequence portrays it as the development of a sort of “sec-
ond-order balancing,” one which places a libertarian thumb on the
scales of the first-order balance to compensate for predictable
pressures towards deference.” In our view, the sequence is just part
of the cycle of libertarian self-castigation that arises whenever the
emergency has passed. Faced with a violent conspiracy of great but
uncertain magnitude, governments will predictably strike, and
judges will predictably allow them to do so, in part because they
appreciate the institutional dilemma that Jackson outlines in Den-
nis and Korematsu. Judges lack the information needed to evaluate
government’s claims, and know that they lack it.

This institutional dilemma makes judicial deference more and
more likely as emergencies are more and more serious. In the lim-
iting case, when the emergency is at its peak, judicial deference is
inevitable, and those who counsel the judges to stand firm by ap-
plying normal Carolene Products review are whistling in the wind.
This sequence is neither irrational nor ill-motivated; indeed, it is
largely unavoidable. Where the stakes of judicial error are so high,
the sequence is even desirable. Further generations will bemoan
the violation of liberty, but that will not prevent yet later genera-
tions from doing the same when the hour of emergency comes
round again.

% Scales v. United States, 367 U.S. 203, 232-34 (1961); Yates v. United States, 354
U.S. 298, 320-27 (1957).

* Brandenburg v. Ohio, 395 U.S. 444, 447-49 (1969).

® Cass R. Sunstein, Laws of Fear: Beyond the Precautionary Principle 217-22
(2005).
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